THE 


INSURANCE LAW JOURNAL. 


Vou. XVIIL DECEMBER, 1889. No. 12. 





INDEX TO VOLUME XVIII. 


ABANDONMENT. 


Torat Loss—AccrptTance or.—A steamer became stranded upon a reef, and the 
owners, apprehending a total loss, gave notice of abandonment to the in- 
surer, who sent a wrecking expedition and by which the vessel was 
brought to a foreign port and repaired by the insurers. No offer was 
made to return the vessel to the owners. It was claimed by the in- 
surer that it acted upon notice of the abandonment under a mistaken 
belief that the loss was occasioned by a peril insured against and the 
mistake was not discovered until the repairs had been made. 

Held, That an abandonment once accepted fixes the rights of the parties and 
renders the insurer liable as for a total loss. 


Held, That taking charge of the vessel upon notice of abandonment, bringing 
her to port, repairing and not offering to return her, is an acceptance of 
the abandonment, and passes the title to the insurer. 

Held, That theinsurer may decline to accept an abandonment until inquiry as 
to the causes of the disaster are made. But a policy stipulation that acts 
of the insurer for the preservation or recovery of the property shallnot be 
regarded as an abandonment, will not permit all the acts done in this 
ease and a claim to be set up for the first time, after action begun that the 
abandonment was not conclusive. 

Held, That no particular form of abandonment is necessary and unless re- 
quired by the policy need not be in writing. Richelieu & Ontario Nav. 
Co. vs. Ins. Co., 161. 

ACCIDENT. 


1, Enrertnc A Movine Tratn.—A policy of accident insurance contained the 
express condition that it should not cover accidents, injuries, or death 
from trying to enter a moving steam-vehicle, this provision not being 
applicable to railway employes. The assured, a banker, was killed 
while attempting to get on a moving railway train. Held, that the com- 
pany was not liable. 

A provision of the policy limiting the liability of the company to a less sum 
than that named in the policy, if the assured should be injured in any oe- 
cupation or exposure classed as more hazardous than that specified in the 
policy, held, not to affect the case. Miller vs. Travelers Ins. Co., 231. 

2. Externat Ingury rrom Runaway.—The insured was driving in a carriage 
when the horse took fright and ran some distance before being brought 
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under control. Though no damage resulted to the vehicle, the insured 
immediately afterwards experienced great sickness and pain, and died in 
almost an hour, as was supposed from a rupture of a blood vessel due to 
the physical and mental strain. 

He'd, That this was death from bodily injuries effected through external, vio- 
lent and accidental means within the meaning of an accident policy. 


The policy provided that it should not extend to bodily injuries of which 
there were no external and visible signs. 

Held, That this provision referred simply to accidents not resulting in death. 
The dead body is sufficient visible sign of injury. McGlinchy vs. Fidelity 
§ Casualty Co., 128. 

3. From Lravine Cars.—A contract of life and accident insurance excepted 
from the risks covered by it injuries resulting from being upon the plat- 
form of moving cars, or from attempting to enter or leave such cars in 
motion; this exception not being applicable, however, to the exposure of 
railway employes in the performance of their duty. The assured, a shop- 
hand of a railway company, while being carried homeward from the 
shop at the close of the day’s work, upon one of the company’s trains, 
wept out upon the platform while the train was in motion, intending to 
get off when it should stop, for the purpose of crossing over, by a switch, 
to another track. He was thrown off and killed. Held, That the case 
was within the specific exceptions in the contract, and the insurer was 
not liable. Hull vs. Equitable Accident Ass’n., 778. 

4. Innatine Gas.—An accident policy stipulated that it should not be liable 
except for bodily injuries through external, violent, and accidental means, 
or in the event of death occasioned by bodily means received as above, 
nor should it extend to any bodily injury of which there should be no ex- 
ternal and visible sign upon the body, nor to any death caused by inhaling 
gas. The insured died from inbaling gas from an open burner while 


asleep. 
Held, That the inhaling gas excepted referred to voluntary inhalation of an 
anesthetic. 


Held, That the required external and visible injury was limited to cases of 
temporary injury. 

Held, That the gas was an external and violent means, and the death was ac- 
cidental within the policy. Paul vs. Travelers Ins. Co., 187. 

5. INTENTIONALLY SHoT.—An accident policy provided that it should not be 
liable if the death or injury was caused by “intentional injuries inflicted 
by the insured or any other person.” 

Held, That no recovery can be had in case of death, where insured was 
intentionally shot by another without provocation. Fisher vs. Travelers 
Ins Co., 642. 

6. NEGLIGENCE IN Passinc FROM Car To Car.—An accident policy prohibited 
standing, riding, or being on the platform of a moving car, or entering 
or attempting to enter, leaving or attempting te leave while in motion. 

Held, the clause excluded death while riding on the platform, but not while 
passing from car to car. 

Held, That passing from car to car is negligence within the policy. Sautelle 
vs. Railway Passenger Ass’e Co., 892. 

7. Turover Externat VIoLeNtT MEAns—ASSASSINATION.—The insured under an 
accident policy against death “ through external. violent, and accidental 
means,” was waylaid and assassinated for purposes of robbery. 

Held, That in order to recover under an accident policy it is not necessary 
that the injury sbould be intentionally inflicted so long as it was unfor- 
seen, or a casualty to the party injured. 

The policy provided that it should not be liable if the death or injury was 
caused ‘by intentional injuries inflicted by the insured or any other 
person.” 








See mane 
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Held, That the assassination was an intentional injury for which the policy 
was not liable. Hutcheraft’s Ea’r vs. Travelers Ins. Co., 315 


8. Toran Disanriiry.—A party, insured as a retired gentleman, was tempora- 
rily disabled from the the use of a hand while using a buzz-saw. 


Held, That this was not a total disability which would prevent him from pur- 
suing any of his accustomed avocations. nor was the injury incident to 
his occupation. Knapp vs. Preferred Mut. Accident Ass’n., 651. 


9. Toran Disasriity.—The plaintiff was insured against accident as a mer- 
chant. On the occurrence of an accident he was informed by the agent 
that, being so insured, he could not recover for injuries received as a 
leather cutter, and he thereupon surrendered the policy for a new one, 
insuring him as a leather cutter and merchant, which the jury found had 
been issued under agreement with the secretary that it was to apply to 
the injuries already received. 

Held, That such an agreement and substitution was within the power of the 
company. 

The second policy recited that he was insured in the medium class, which ac- 
cording to a classification on the back did not expressly include leather 
cutters, and it provided that in order to recover he must be wholly dis- 
abled from the prosecution of any and every kind of business pertaining 
to the occupation under which he was insured. 


Held, That the classification on the back of the policy could not control the 
express stipulation on its face. 


Held, That, in order to recover, the insured must be totally disabled both as a 
cutter and merchant. ord vs. U. 8S. Mut. Accident Relief Co., 379. 


I0. Toratty DisaBLEpD—Proors or BrENeErFitTs.—'he certificate of a benevolent 
society referred to the laws governing the relief fund as controlling in re- 
spect to such fund. One of the sections of these laws provided that 
‘should a member become totally and permanently disabled from fol- 
lowing his or her usual or other occupation by reason of disease or acci- 
dent” such member should ‘be entitled to certain benetits. Another sec- 
tion provided that the following should be total disabilities within the 

. Ineaning of the section above: ‘‘The loss of both hands; the loss of both 
feet; the loss of both eyes; the loss of one hand, and permanent crip- 
pling of the other; the loss of one foot, and permanent crippling of the 
other foot or leg; such a permanent and disabling sickness as shall render 
the member helpless to the extent of permanently preventing the mem- 
ber from following any occupation whereby he or she can obtain a 
livelihood.” 


Held, That a member who was disabled from pursuing his usual avocation as 
«a barber, but was able to pursue another avocation by which he could 
earn a livelihood, though permanently disabled within the meaning of 
the first section if standing alone, was not so within the meaning of the 
two sections taken together, and was not entitled to the benefits. 


Under the same laws the right to allow a disability claim was with certain 
officers of the Supreme Council. By another section proofs of benefits 
must be approved by the subordinate councile 

Held, That the latter section was merely directory of the manner of preparing 
proof and gave the subordinate council no right to reject a claim. Alvert 
vs. Order of Chosen Friends, 154. 


11. Votunrary Exposure on Car —Rv.e or Corporation.—Riding on the plat- 
form of a car without sufficient reason is voluntary exposure to unneces- 
sary danger, but otherwise if impelled by nausea or overcome by heat 
within the car. 


Such riding is not a violation of ‘‘a rule of a corporation” where it is per- 
mitted by the corporation, though the latter had adopted a rule foriid- 
ding it, which was a dead letter. 
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A “rule of a corporation ” within the meaning of an accident policy must be 
one that is enforced, and is within the knowledge of the insured. Marx 
vs. Travelers Ins. Co., 727. 


See BENEVOLENT Socrerty 1. 
ACCOUNTING. See Poticy 1; Tontrne. 


ACTION. 


1. Form or Deciaration—Contract By AGENT.—In an action by a husband, 
for the use of his wife, on a policy of insurance, which policy de- 
scribed the property insured as the plaintiffs’, and contained a 
provision that, if the insured is not the absolute owner of the prop- 
erty, it must be so expressed in writing in the policy, otherwise the 
insurance as to such property shall be void; the declaration was in the 
form prescribed by our statute (section 61, c. 125, Code); the plaintiff, at 
the instance of the defendant, tiled a particular statement of the facts he 
expected to prove at the trial; among those facts he stated that the in- 
sured property belonged to his wife, and that he so informed the agent of 
the defendant at the time the insurance was procured, but that said agent 
contrary to his instructions, and without his knowledge, made out the 
policy in his name, instead of that of his wife; the defendant then de- 
murred to the declaration and this statement; held (1), if the defendant 
desired to test the legal sufficiency of the plaintiffs’ case as thus presented, 
his demurrer was the proper proceeding; (2), the plaintiff had the right 
to sue on said policy in his own name for the use of his wife; and (3), the 
circuit court improperly sustained said demurrer. 

Where a contract, not under seal, is made by an agent in his own name, for 
an undisclosed principal, either the agent or the principal may sue upon 
it, and parol evidence is admissible to enable the principal to show that 
he is the real contracting party. Deitz vs. Providence- Wash. Ins. Co., 283. 

2. In Equrry.—A doubtful or partial remedy at law does not exclude the in- 
jured party from relief in equity. 

A suit may be maintained in a court of equity by or in the name of the sher- 
iff, under section 15, c. 141, Code 1887, of W. Va., where there is a con- 
flict between two or more execution creditors in respect to the same fund 
or property, and such suit will avoid a multiplicity of suits. Nease vs. 
Etna Ins, Co., 541. 


3. Jurtspiction.—The Supreme Court of the United States has no jurisdiction 
in case of an action instituted by the Supreme Court of Wisconsin to re- 
cover from an insurance company of another State the amount of a 
judgment secured against the company in a Wisconsin court in a suit for 
violation of a State statute requiring certain returns to be made regard- 
ing its property and business. The rule applies that the courts of no 
country execute the penal laws of another except in cases expressly ex- 
tended. 

Records of judgments obtained in another jurisdiction though conclusive as 
to the matter adjudged, de not extend the jurisdiction of the court. 
They are simply entitlgl to faith as evidence. And such judgments do 
not preclude the Federal court to which they are presented from ascer- 
taining whether the cause of action was one of which it would have had 
original jurisdiction. State vs. Pelican Ins. Co., 314. 

4. Proor or Loss—ApsustMENT as Watver.—In case of action on a fire 
policy, the statute of Iowa requires the plaintiff to prove the loss 
of the building; that he had given defendant notice in writing 
of the loss, accompanied by an aflidavit stating the facts as to 
how the loss occurred, so far as they are within his knowledge, and the 
extent of the loss; and that such notice was given within sixty days. 

Held, That a petition which shows that the proof was not given within the 
statutory time, and fails to show any fact from which a waiver may be 
presumed, is defective, and a demurrer is well taken. 
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The fact that the agents who procured the insurance caused an adjustment to 
be made in the absence of any evidence of their authority, is not a waiver 
of proofs. 

Where the petition shows that action was commenced within the time which 
was required by the policy for the maturity of the claim, there is good 
ground for demurrer. Von Genechten vs. Citizens Ins. Co., 336. 

5. Wuere Cavs or Arises.—Under the statute of Wisconsin the cause of action 
in case of a life insurance policy arises in the county where the death 
occurred. Bruil vs. N. W. Mut. Relief Assn., 801. 

6. Wao may Brineg—Limiration.—I1st. A suit brought against an insurance 
company by one not authorized to stand in judgment, but who subse- 
quently qualifies for that purpose, is a sufficient compliance with the 
clause in the policy requiring suit to be brought within twelve months 
from date of loss. 

2d. A policy of insurance in the name of the owners of the property is valid 
even though other persons may be interested therein as creditors, and 
their claim absorb the value of the property. It is the legal title that 
governs. Stockham vs. Hope Ins. Co., 236. 


See InsuraBieE INTEREST 4; Limrration 5; PLeapine 4; SuBrocation 1; Tirte 1. 


ADJUSTER. See Orner Insurance 4; Proors or’ Loss 10, 12; Trrnz 3; Un- 
AUTHORIZED INSURANCE 2. 
ADJUSTMENT. See Action 4; Proors or Loss 2. 
AGENCY. See Benevotenr Society 16. 
AGENT. 

1. AUTHORITY OF IN CasE oF MoutvuaL Company—Titte.—1. An agent of a mut- 
ual insurance company, authorized to issue policies of insurance and 
consummate the contract, binds the company by any act, agreement, 
waiver, or representation within the ordinary scope and limit of insurance 
business which is not known by the assured to be outside the authority 
granted to the agent. 

2. An agent of a mutual insurance company, authorized to issue a policy of 
insurance, and consummate the contract, and who is informed by the 
applicant that a part of the property is on the right of way of a railroad 
company, and with his own hand fills in the blanks in the application 
for a policy, and, with knowledge of the condition of the property, 
writes ‘‘ Yes”? as an answer to the question: ‘‘Do you own the land in 
fee-simple?”’ thereby waives for the company the stipulation in the pol- 
icy that it shall be void if any misrepresentation be made as to the title 
or condition of the property. National Mut. F. Ins. Co. vs. Barnes, 457. 

2. AuTHoRITY To Contract For Furnirure.—A general district agent for a cer- 
tain territory authorized to take applications and collect fees, but not to 
bind the company by contracts, cannot bind the company by contracts 
for furniture purchased for his office. 

An advertisement of the agency as a branch office of the company will not 
affect the case in the absence of evidence that the company knew that 
the agent was holding himself out as authorized to make such contracts. 

The mere advancement of money by the company to the agent for the pur- 
chase of furniture is not evidence that it authorized him to contract for it. 
Beebe vs. Equitable Mut. L. § E. Ass’n., 141. 

3. Construction or UNDER Matne Statute.—A Maine statute declares that the 
agents of all insurance companies shall be regarded as in the place of the 
company in all respects regarding any insurance effected by them, and 
that all provisions to the contrary in the policy shall be void. 

Held, That the statute applies to agents appointed to investigate fires and 
adjust losses, as well as to those effecting the insurance, and a policy 
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provision that no act of an agent, other than the president or secretary, 
shall be deemed a waiver, is void. 


Held, That a letter written by an adjuster to show that proofs were delayed 
at his request is admissible. Day vs. Dwelling-House Ins. Co., 325. 

4, ConDITIONAL ACCEPTANCE OF PoLicy FRoM—REscission.—An agreement made 
by an applicant with the agent that the insurance applied for and 
for which notes were given in part payment was only to be bind- 
ing in case of a satisfactory disposition of other existing policies by 
the agent was valid, and the acceptance of the policy from the agent 
under such agreement did not make the contract binding, until the dis- 
position of the other policies which was a condition precedent had been 
complied with. 


Where the agent failed to make such disposition, the insured was entitled to 
a return of the notes from the company. 


The fact that the agent had no power to impose or agree to any conditions 
did not affect the case. The applicant was entitled to accept the policy 
upon his own conditions, and if the agent was not empowered to deliver 
the policy conditionally no contract was made. Harnickell vs. N. Y. Life 
Ins. Co., 210. 

5. Corporation aS AGENT oF UNAUTHORIZED Compantes—EvipENCcE.—Where the 
evidence, with all reasonable inferences from it, is insufficient to support 
the verdict, it should be set aside. 

The statute of Illinois prohibiting agents of unauthorized companies from 
doing business in the State, provided that the term agent should include 
an acknowledged agent, surveyor, broker, or any other person, who 
should in any manner aid in transacting the business of an insurance 
company. 

Held, That whether one who was not an authorized agent was an agent in 
the sense that he aided in any manner in transacting the business of the 
company was for a jury, where there was evidence tending to show such 
agency. 

A corporation whose object, as stated in its articles of association, was to fur- 
nish insurance information to the public, and a responsible agency for 
parties seeking insurances, skill in adjustments, etc., engaged in the busi- 
ness of procuring insurances for parties whose patronage it solicited, pro- 
curing policies for their inspection and collecting and transmitting the 
premiums, less rebate which it retained. Such policies being procured 
in some cases from unauthorized companies. The latter were previously 
notitied by circular that the corporation professed to be acting for the in- 
sured, A power of attorney was aiso procured from the assured author- 
izing the corporation to procure insurance. 

Held, That the question whether the corporation was the agent of the compa- 
nies within the law, was for a jury. People vs. Peoples’ Ins. Exchange, 117. 

6. Evipence .oF—Norticr or OTHER INsurRANcE.—There was evidence that an 
insurance company addressed a circular to a person, as its agent, 
referring to the ‘‘agency now intrusted to your care.” It also 
contained full instructions in regard to the duties of an agent, and 
was signed by the general agent of the company. The person acted as 
agent, and after a loss by fire informed the general agent, and received a 
reply and instructions from him. Held, sufficient to support the finding of 
a jury, that there was an agency. 

Where an insurance agent had notice of other insurance, and took no steps to 
sancel the policy, the company is estopped from claiming a forfeiture 
under the policy conditioned upon procurement of other insurance with- 
out consent indorsed. Hamilton vs. Home Ins. Co., 81. 


a 


7. Fmuinc Appuication- Parou Evipence.—If, after hearing a full and 
truthful statement of the condition of the property insured from 
the owner, an agent of an insurance company fills the blanks, in a 
printed form of application furnished him by the company, with mis- 
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representations and false statements, and the insured signs the same 
without knowing its contents, and without other fault than that he relied 
upon the agent to write down his statements correctly, and pays the pre- 
mium, obtains a policy, and sustains a loss, held, the company is estopped 
from denying its liability under the policy; and, further held, that the 
signing of the application under such circumstances will not prevent a 
recovery by the insured, as the transcribing such statement will be 
deemed to be the act of the company by its agent, and not that of the 
insured. 

The statements of an agent of an insurance company upon the back of a blank 
application, furnished its agents by the company, and in answer to certain 
printed interrogatories to such agent, are admissible in evidence to show 
what personal knowledge he had of the property insured at the time the 
application was taken. 

Where an agent of an insurance company soliciting insurance, in describing 
the property insured, falsely, and without the knowledge of the insured, 
fills the blanks in the printed forms of application of the company, he is 
the agent of the company in taking such application, and not of the in- 
sured, although there is a stipulation on the face of such application 
that the description of the property is made by the owner, or by his 
authority. 

Parol evidence is admissible to show that the statements given by the insured 
to the agent of an insurance company were different from those he tran- 
scribed in the application he sent to the company. 


Where it is provided in a policy that the statements in an application are 
warranties, and if any of them are false the policy shall be void, it is not 
forfeited when its own agent makes all the false statements contained in 
the application, and there was no fraud or attempt to deceive on the part 
of the assured. Continental Ins. Co. vs. Pierce, 372. 


8. Limitation on AvTHoRITY oF.—A provision ina policy of insurance that 
“no officer, agent, or representative” of the insurance corporation 
should be held to have waived any of the conditions of the pol- 
icy, unless such waiver should be indorsed thereon, hld, ineffectual 
to limit the legal capacity of the company to afterwards bind 
itself contrary to the conditions of the policy, by any agent acting 
within the scope of his general authority. The above provision not being a 
limitation upon the authority of any particular agent, or class of agents, 
but, in effect, upon the capacity of the corporation for future action, such 
a limitation cannot be imposed. Lamberton vs. Connecticut F. Ins. Co., 473. 

9. Or Company or INsurED.—An agent of an insurance company, authorized 
to procure policies of insurance and forward applications for acceptance 
to the company, must be deemed the agent of the company in all he does 
in preparing the application, or in any representation he may make as 
to the character or effect of the statements therein contained; and this 
rule is not changed by a stipulation inserted in the policy subsequently 
issued, that the acts of such agent in making out the application shall 
be deemed the acts of the insured. Deitz vs. Providence- Wash. Ins. Co., 283. 

10. OF INsuRER or INSURED —BROKER—BURDEN OF PROOF—MISREPRESENTATION. — 
Where an application for insurance is made out by an agent forsuch pur- 
pose of the insurer, and the party to be insured states fully to such agent 
all the facts material to the risk, and the insurer is misled as to the char- 
acter of the risk by the failure of the agent to set forth fully and cor- 
rectly in the application the tacts so stated to him, the insurer, in a suit 
against him upon a policy issued upon such application, cannot set up in 
his defense the mistake or misrepresentation of his agent in the applica- 
tion, but will be estopped from insisting upon the untruth of such repre- 
sentation as a breach of warranty or misrepresentation by the assured. 

A clause in a policy that “‘it is a part of this contract that any person other 
than the assured, who may have procured this insurance to be taken by 
the insurer, shail be deemed to be the agent of the assured named in 
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the policy, and not of the insurer, under any circumstances whatever, o 
in any transaction relating to this insurance,” cannot be held to be 
retroactively operative and effective to transform the actual agent of the 
insurer to prepare an application for insurance into the agent for that 
purpose of the party to be insured. 


The burden is upon the party claiming the benefit of the insurance to show 
the existence of the agency, and that the acts of the agent relied upon 
to charge the insurer are within the scope of his apparent authority. 

Courts may take cognizance of the general nature of the business carried 
ou by insurance brokers, and of their ordinary professional relations to 
the parties to contracts of insurance negotiated, or sought to be nego- 
tiated, through their intervention, and that those relations are ordinarily 
such that for the purposes of procuring insurances, they act as agents of 
the parties to be insured, but as agents for the insurers, for the purposes 
of transmitting and delivering policies aud collecting the premiums 
therefor, and matters incident thereto; and such it appears from the proof 
in this case were the relations to the parties of the brokers through whom 
the alleged contract of insurance sued on was sought to be negotiated. 


The application for insurance in this case is shown to have been prepared and 
made through the agents for the purpose of the party to be insured, and 
to have so described the property to be insured, and its intended uses 
while insured, as to naturally lead the party applied to for insurance to 
regard the risk to be taken as an ordinary warehouse risk only, and to 
accept it at the rate of premium current jor such risks, when if all the 
facts material to the risks had been fairly stated in the application, it 
would have shown the risk to be extra hazardous. No insurance ever 
attached under the policy issued upon this application. Judgment 
affirming. Union Furniture Co. vs. New Orleans Ins. Co., 494. 


REPUDIATION IN CASE OF MISREPRESENTATION BY.—When soliciting defend- 
ant’s insurance, plaintiff's agent asserted that the “life clause,” so called, 
made a part of the policy furnished by his company, was not contained 
in the policies issued by a certain rival company, knowing said asser- 
tion to be false. Said agent, however, invited defendant to examine and 
compare his proposed contract with that of the other company, leaving his 
blank form for that purpose. Subsequently, defendant made application 
for and was insured in plaintiff's company. Held, that he could not refuse 
to receive the policy, and avoid his agreement to pay the premium therefor, 
because of said false statement. American Steam Boiler Co. vs. Wilder, 70. 

12. MisstaTEMENTS IN APPLICATION. — Where the application is filled by the agent 
and the answers are truthfully stated to him by the insured, the company 
is responsible for misstatements not known to the insured, Pickel vs. 
Phenix Ins. Co., 598. 

13. Warver oF INcuUMBRANCE—PRooFs or Loss.—A condition ofa policy against 
incumbrances is waived where the assured informed the company’s agent 
of such incumbrances, and the agent wrote the application, which stated 
that there were no incumbrances, and the assured signed it at his request, 
and the agent stated in the application that he had inspected the prop- 
erty. and recommended the risk as free from all moral or financial hazard, 
and was satisfied that the answers were correct. 


Under Rey. St. Wis., § 1977, providing that whoever solicits insurance in 
behalf of any insurance company, or transmits an application to or a 
policy to or from the company, or receives any premium, or assists there- 
in, or in transacting any business for the company, must be deemed an 
agent for certain purposes, the agent is authorized to waive any answers 
or stipulations as to the condition of the property or existence of incum- 
brances, though the policy provides that the company shall not be bound 
by any act or statement made to or by the agent, unless inserted therein, 
and the company cannot allege that by the terms of the contract the 
agent was not authorized to make contracts or issue policies, but was 
authorized merely to receive and forward applications. 
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Where a letter by the — agent of the company to the husband of the 
assured, written after being informed of the existence of incumbrances, 
recognizes the policy as subsisting, and invites proofs of loss, which are 
furnished accordingly, the company is estopped from asserting the orig- 
inal invalidity of the policy by reason of such incumbrances. 


attempted restriction of the power of the company or its general offi- 
cers or agents, acting within the scope of their general authority, subse- 
quently to modify the contract, except by a written waiver in express 
terms, signed by the president or secretary, is ineffectual, especially in 
the case of a foreign company. 

Where defendant’s agent believed the loss to have resulted from the inten- 
tional misconduct of plaintiff or some of her family, and the defense was 
based in part thereon, and the jury found that such was not the fact, and 
that the proofs of loss were made in good faith, the judgment should not 
be disturbed for mere technical exceptions, not affecting defendant’s sub- 
stantial rights. Reiner vs. Dwelling-House Ins. Co., 577. 


See Action 1; Apprication 2, 7; ALIENATION; CANCELLATION ; DESCRIPTION ; 
INCUMBRANCE 3; LiMITATION 6; MISREPRESENTATION ; Mutuat Company 2; 
OTHER INSURANCE 2, 4; Parot Contract 1; Premium Note 5; Rescission; RE- 
INSURANCE; SERVICE; TITLE 1,11; UNAurHoRIzED INSURANCE 1; USE; Vacant 4. 


ALIENATION. 


Evmence oF Oran AGREEMENT WITH AGENT.—The owner insured conveyed 
the property to a third person who reconveyed to the wife of insured. No 
notice was given to the company as required by the policy. 

Held, That evidence was not admissible to show a prior oral agreement with 
the solicitor that such conveyance might be made subsequent to the issue 
of the policy. Walton vs. Agricultural Ins. Co., 878. 


See TITLE 2, 3; 
ALTERATION. See Risk 4, 
APPLICATION. 


1. Construction or—ANSWERS IN—WARRANTY—REPRESENTATION.— Where an ap- 
plication for insurance is referred to in the policy as the basis of the con- 
tract, and it is agreed that it shall be deemed and taken as a part of the 
policy, and as a warranty on the part of the assured, both the application 
and policy are to be construed together as one entire contract. 


‘The statement in a policy which makes an application a part of it, and which 
contains various warranties on the part of the assured, and the further 
statement therein that any false or untrue answers or statements, material 
to the hazard of the risk, shall render this policy void, does not defeat, 
qualify, or limit the express warranties contained in the policy. 


‘Where the applicant agrees in his application that if it does not truly answer 
the following interrogatories, and correctly describe, state, and make 
known the property value, the title, the location, the exposures, the occu- 
pancy, the liens and incumbrances thereon, then the said policy should 
be void, the answers made by the assured to the questions are express 
warranties, and if they are untrue no recovery can be had upon the policy. 


‘The distinction between a warranty and a representation is that a warranty 
must be true, while a representation must be true only so far as it is ma- 
terial to the risk; and it is material when a knowledge of the truth would 
have induced the insurers to have refused the risk, or to have charged a 
higher rate of premium. 


In construing a written contract, it is the duty of the court to so construe it, 
if possible, that every word shall have its appropriate and proper force 
and effect, and in such manner that no part of it shall be ineffectual. 
Christman vs. State Ins. Co., 241. 
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2. InToxicaTION—WaAIvER BY AGENT.—The insured was a confirmed drunkard, 
which fact was known to the agent who took the application. The cer- 
tificate provided that it should be void in such case, and by another pro- 
vision that in such case the association might annul the certificate. 

Held, That the issue of the certificate and receipt of the premium with the 
knowledge of the facts by the agent, waived the condition rendering it 
void. But such waiver did not waive another stipulation that it should 
be void if the insured died from the effects of intoxication or while in- 
toxicated. Newman vs. Covenant Benefit Ass’n., 300. 


3. Lerrer as Part or—CrEDITOR—EvIDENCE.—It was alleged in the applica- 
tion that the plaintiff beneticiary was a first cousin to the applicant. 
The application was refused on that ground, and in reply to a letter of 
the secretary that the plaintiff had no insurable interest unless the party 
insured was indebted to him and dependent on him for support, the in- 
sured wrote that the beneficiary was both a creditor and friend on whom 
he was dependent. The beneficiary was a creditor, but was not dependent. 

Held, That the letter was not a part of the application, but was admissible as 
evidence of fraud. 


Held, 'That the beneficiary being a creditor, the question of his dependency 
was not material, and could not affect the application. 

Held, That the letter was not a part of the application, and its false statement 
if immaterial, would not vitiate the contract, and whether written by the 
insured or the beneficiary, the dependency of the insured, so long as he 
was a debtor, could not be deeméd material or an inducement to the con- 
tract. 

Evidence of the secretary that the insurance was only agreed to in consequence 
of the representations in the Iptter, was immaterial and properly ex- 
cluded. Mace vs. Provident Life\Ass’n., 381. 


4, Unrrur Answer.—The insured aren’ the question in the application 
whether he had ever had vertig in the negative. 

Held, That a vertigo merely tempor ry in its character that soon ceases to 
exist, and does not affect the ger tral health of the insured is not material 
to the risk. Under the Kentueby act of 1874 such statements though 
made warranties by the policy, are mere representations. 

Held, That when the insured truthfully stated the facts to the agent and was 
told that temporary attacks of vertigo not affecting the health was not 
meant, the company will be estopped in the absence of bad faith on the 
part of the applicant, from setting up the false answer. Mutual Benefit 
Life Ins, Co. vs. Davies Ex’r, 269. 


5. REPRESENTATIONS AS TO HeauttH.—The insured stated in her application that 
she was then in good health and that she usually had good health. 

Held, That whether the statements were warranties or representations, their 
untruth would avoid the policy. The insured, aged about twenty-four, 
had three children, one about six months old at time of application, March 
Ist 1838. She wassick of typhoid fever in January, 1888, from which she 
got up in March following. On May 12, her physician found her weak 
and sick with consumption, from which shedied in July following. 

Held, That the facts would not sustain a finding by the jury that she was in 
good health at the date of application and had usually been in good 
health prior thereto. 


Held, That the complainants were entitled to have the policy canceled. 
Maine Benefit Ass’n vs. Parks, 630. 


6. REPRESENTATIONS aS TO HEaLTH.—The application stated that the insured 
had never been sick, nor had a physician, while it was claimed that she 
was consumptive, and had been treated by a physician. The application 
was filled by the agent and was not read by the insured. There was evi- 
dence tending to show that the insured had not in her answers knowingly 
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made the misrepresentations, that the answers were not put down as 
given, and that the agent was not entirely clear as to her responses. 


Held, Thaé a finding by the jury in favor of the insured will not be disturbed. 


Held, That consumption did not necessarily render the life uninsurable. 
Temmink vs Metropolitan Life Ins. Co., 214. 


7. RESPONSIBILITY 0F AGENT FoR MISREPRESENTATION.—Where the agent of an 
insurance company, acting within the general scope of the business in- 
trustéd to him, has examined an applicant for insurance upon questions 
contained in a blank application, and undertakes to fill in the applicant’s 
answers, if the applicant has answered all the questions truly, and signs 
the application under the impression that the answers have been cor- 
rectly reduced to writing, or if, upon the special advice of the agent, there 
is omitted from the questions contained in the application certain an- 
swers which the agent alleges to be immaterial, and subsequently the ap- 
plication is signed, under the direction of the agent that the answers have 
been correctly and sufficiently reduced to writing, the policy, or certifi- 
cate of membership, issued thereon, will not be null and void, notwith- 
standing it contains the following provisions: ‘‘That the application 
for this certificate shall be considered a part of the contract, and a war- 
ranty of the member; and any false representations by him or her, or 
any omissions to make known every fact relative to his or her health, or 
circumstances affecting the interests of said union, shall then, and in 
every such case, render this certificate null and void.” Kansas Protective 
Union vs. Gardner, 757. 

8. RETENTION oF PremrumM—As Watver.—Where the beneficiary of a life policy 
accepted the policy, and paid the premiums for years, and the company 
accepted the premiums and retained, without offering to return them. 

Held, in an action by the beneficiary to recover the sum insured, it mat- 
tered not whether her signature to the application was genuine or not. 
She is bound by the statements made therein and warranted to be true, 
and the company cannot claim that the policy is void because the appli- 
cant never signed or authorized the signing of the application. Home 
Mut, Life Ass’n vs, Riel. 487. 


See Acent 7, 12; Poxicy 2; RepresENTATION ; Risk 4; Tire 1. 


APPORTIONMENT. 


In Equity Between Free and Marine [nsurers.—Where there was a dispute 
between the insurers under marine policies and those under fire policies 
as to their respective liabilities for a vessel stranded and burned, and 
separate suits at law might have involved different apportionments in 
each case, it was competent foran equity court to make an apportionment 
and compel payment from each insurer. 

In such case it was not necessary to apportion the loss in the preliminary 
proofs though the policies required the amount claimed to be stated. It 

yas sufficient to state the amount of loss and amount of insurance. 
Fuller vs. Detroit F. § M. Ins. Co., 678. 


See ConTRIBUTION 1. 
APPRAISEMENT. See Arsrrration 1, 
ARBITRATION. 

1. APPRAISEMENT.-—In an action upon an insurance policy for loss sustained by 
fire, where it was stipulated in the policy, that upon the written request 
of either party the loss shall be appraised and determined by disinter- 
ested and competent persons; one to be selected by the insurance com- 
pany and one by the insured, and, in case of their failure to agree, by 
some third party called by the appraisers, the award of any two of the 
three as to the damage to be conclusive as to the amount of loss, it was 
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held that it was not necessary that the petition should allege that an ar- 
bitration had been had on an award made in order to the maintenance of 
the action. 


In such case an action can be maintained without reference to the agreement 
to arbitrate, unless such arbitration had been actually had, and that would 
constitute matter to be pleaded by way of defense. 


A provision ina policy that no suit or action against the insurer ‘shall be 
sustained in any court of law or chancery until after an award shall have 
been obtained” by arbitration, ‘“‘fixing the amount” due after loss, is 
void; the effect of such provision being to oust the courts of their legiti- 
mate jurisdiction. German American Ins. Co. vs. Etherton, 351. 

2. Errect on Liasmitry.—1. A policy of insurance provided that either party 
might require aw arbitration ‘touching any loss or damage,” and that 
the award *‘ shall be binding as to the amount of such loss or damage. but 
shall not decide the liability of the company under this policy.” Held, 
that an arbitration and award merely as to the amount of the loss, at the 
instance of the insurer, did not forbid the subsequent denial of legal lia- 
bility upon the ground that the policy was void for reasons known to the 
assured when the arbitration was instituted. Johnson vs. American Fire 
Ins, Co., 724. 

3. Piera or TENDER—SUBMISSION WHEN BrnpING—WAIVER—EVIDENCE. —Plaint- 
iff and several insurance companies, against whom he had claims, re- 
ferred them to arbitration, and a eertain sum was awarded plaintiff. In 
an action against one of the companies, defendant pleaded a tender to 
plaintiff, in behalf of itself and the other companies, of the entire award. 
Held, that such plea, not being demurred to, an objection that others 
than defendant were included, and a gross sum tendered for all, cannot be 
raised on appeal. 

Nor can the objection that the tender was alleged to have been made ‘in 
satisfaction ” of plaintiff’s claim, and that this imports a condition, be 
raised for the first time on appeal. 

The finding of the trial court that the tender was unconditional is conclusive 
on appeal. 

An objection that the money was not actually produced atthe time of the 
alleged tender cannot be sustained where the trial court found that 
plaintiff teld defendant’s agent at that time that he need not make a 
formal tender, as he (plaintiff) would not accept it. 

The trial court found that the names of all the insurance companies, inclad- 
ing defendant, and of their agents who signed their names, were signed 
to the submission to arbitration before the award; that there was no ev- 
idence that any of such persons so signing were unauthorized ; that 
neither plaintiff, who signed the agreement, nor any of the insurance 
companies, questioned the authority of the signers; and that the compa- 
nies, to whom the result had been reported, had always considered 
themselves bound by the agreement. Held, that the submission was 
valid and binding. 

An objection that the award was not binding on plaintiff because it would 
not have been binding on the companies had they not ratified it, cannot 
be sustained. 

An objection that the submission to arbitration’ did not comply with the re- 
quirements of the policy on which plaintiff’s claim was based cannot be 
sustained, as the parties could waive those requirements, even if they 
were intended to prescribe a form of submission. 

Arbitrators are not obliged to follow strict rules of law, unless it is a condi- 
tion of the submission that they shall do so; and where they act in good 
faith neither party can avoid the award on the ground that they erred in 
judgment either as to the law or the facts. 

Where persons are selected as arbitrators because of their special knowledge 
concerning the matter in controversy, so that it is apparent that the par- 
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ties intended to rely on their personal knowledge and judgment, they 
may be justified in refusing to hear evidence. 

Inquiries made by an arbitrator for his own information, in the absence of 
the parties and the other arbitrator, will not invalidate the award, unless 
a party is prejudiced or the award affected thereby. Hall vs. Norwalk 
Fire Ins. Co., 518. 

See MortGaGEE:2; PLEADING 2. 
ASSESSMENT. 


1. Damaces rin Cask oF Farnure —Limiration.—The certificate of a benevolent 
society provided that the insured should be entitled to mortuary bene- 
tits to be assessed on the membership, and the amount so collected to be 
paid within ninety days after proofs of death, provided no benefit should 
exceed ten thousand dollars. 

Held, That where the society neglected to make an assessment an action at law 
could be brought against the society under a declaration setting forth 
the failure and averring that if the assessment had been made it would 
have resulted in collecting $10,000 and claiming that sum as damages. 
The plaintiff would be entitled to recover such sum as he could prove 
would have been collected 

Where the plaintiff was enjoined from receiving payment and thus prevented 
from bringing suit during the six months from date of loss stipulated, the 
six months’ limitation no longer existed after the injunction was removed 
and suit could be brought at any time within the statute of limitations. — 
Earnshaw vs. Sun Mutual Aid Society, 75. 

2, Errect or Non-PayMENT—PRoors or Loss as A Watver.—The policy pro- 
vided that if the dues and assessments were not paid when due it 
should be void. Payment of dues more than a month overdue were 
tendered, and a conditional receipt given by the company, reciting that 
the time of their payment havirg expired, the receipt was given and ac- 
cepted on condition that the member was then temperate and in good 
health, otherwise the payment and certificate should be void. The insured 
was at the time ill, and died on the following day. 

Held, That the original contract was terminated by non-payment of dues, and 
the subsequent payment and receipt constituted a new contract whose 
terms bound the insured, whether the receipt was read or not. 


Held, That the conditions of the receipt not having been complied with the 
payment became null and the original certificate was not revived. 

Held, That the request for proofs of loss in accordance with the terms of the 
contract, which were necessary to determine the liability of the insurer, 
was not a waiver of forfeiture. Ronald vs. Mut. Reserve Fund Life Ass’n, 733. 

3. EvIDENCE --WalIvER oF Proors.—Testimony of officers of a corporation that 
they had seen certain entries in its books tending to show that an as- 
sessment had not been paid was inadmissible as it. was secondary, and 
the books themselves were the best evidence. 


Where the by-laws required blank forms of proofs to be furnished by the 
company, a refusal to furnish them on the ground that it was not liable 
was a waiver of proofs or evidence of waiver for a jury. 

The burden of proof of the truth of answers in the application is not on the 
plaintiff, their falsity must be alleged and proved by the defendant. 
Where the question was whether the insured had forfeited his policy by non- 
payment of an assessment, evidence regarding the number of other policy- 

holders who paid their assessments is irrelevant. 

Where forfeiture is alleged as a defense, the burden of proof is on the de- 
fendant. 


The board of directors or its executive committee are the proper parties to 
make an assessment. An instruction that no waiver by the local agent 
would be binding unless ratified by the company, but that the company 
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could waive a condition that only the president or secretary could waive 
the terms of the certificate. Dial vs. Valley Mutual Life Assn., 322. 


4, Measure or Damaces.—Where a mutual life insurance company, organ- 
ized upon the assessment plan, issues policies or certificates of mem- 
bership, in which it is agreed, in case of the death of the insured, 
to make an assessment upon the policy-holders in good standing in 
said company within ninety days from the date of proof of death 
of the insured, and the sum collected thereon, less 10 per cent, shall 
be paid on said death loss, provided, however, that in no case shall 
the payment exceed $5,000, and where it is shown that at the date of the 
death of the insured there were policies or certificates in force upon which, 
had the assessments been made and collected, the full amount named in said 
policy could have been realized, and where it is shown that no assess- 
ments were made within the time provided for in the policy, held that, 
upon the death of the insured, and proof thereof, the beneficiary named 
in the policy was entitled to a judgment against the company for the 
maximum amount named in the certificate; and further, held, where the 
petition alleges such facts a cause of action is stated. Kaw Valley Life 
Ass'n. vs. Lemke, 127. 


5. Notice By Mar.—1. The fact that by the charter of a mutual benefit 
association a particular method of notice of assessments falling due 
is declared to be sufficient and binding on all members does not 
exempt the corporation from the operation of the principles of equit- 
able estoppel which apply to all other persons natural or judi- 
cial. 2. In matters affecting the execution of contracts, the doc- 
trine of estoppel has no use or significance when the contract 
has been complied with; it is only in cases of non-compliance that 
the question arises whether the other party has, by his representa- 
tions or course of conduct, estopped himself trom setting up such non- 
compliance asa ground of forfeiture. 3. Forfeitures are not favored by 
the law; and in cases of insurance, where the company has pursued a 
course of conduct which leads the insured honestly to believe that by 
conforming thereto his rights will be protected, the company will be 
estopped from claiming a forfeiture, although incurred under the letter 
of the contract. 4. Hence, though the charter provides only for notice by 
posting, yet if the company adopts the practice of always sending written 
notice by mail to a particular class of members, of assessments due, 
and ifona particular occasion it failed to send such notice. and if the 
failure to pay was solely due to the want of notice, and if as soon as in- 
formed payment was tendered, the company is estopped from claiming 
the forfeiture. 5. Upon a review of the evidence, the facts of the uniform 
custom to send notices, and of the failure to send it in the particular case 
in which the default occurred, that this was the sole cause of non-pay- 
ment, and that payment was offered as soon as knowledge was obtained, 
are found established and therefore the judgment is affirmed. Hall vs. 
Fire Asa’n., 122. 

6. Notice or.—The by-laws of a benevolent society prescribed that notice 
of assessment should be sent to the members, and that non-payment 
within thirty days should forfeit membership. 


Held, That in the absence of any provision regarding the method of notice, 
mere mailing was not sufficient. It must be shown that the notice was 
actually received. 

Where the manager promised to draw on the member for assessments, and 
actually did so, no forfeiture will be enforced for non-payment of assess- 
ment where the insured was misled to believe that a draft would be made. 
McCorkle vs. Texas Benev. Ass’n., 31. 

7. Remepy ror Rervusau.—Held, That in case of refusal to make an assessment 
as ordered by the court, the remedy is not restricted to the mere infliction 
of the penalty for contempt. The plaintiff is entitled to un action to re- 
cover judgment against the association for the full amount of the certi- 
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ficate, and a decree to that effect may be entered against a corporation of 
another State. Newman vs. Covenant Benefit Ass’n., 300. 


8. Watver or Prompt PaymMent.—The certificate of a benevolent society pro- 
vided that it should be void if the amount of an assessment was not 
received within thirty days of date of notice. 


Held, That a violation of the provision rendered the certificate absolutely 
void, not simply voidable at the election of the society. 

Held, That the waiver of prompt payments in the case of some individual 
members for satisfactory reasons, would not establish such a general cus- 
tom as would sustain a claim of waiver in this case, especially in the ab- 
sence of evidence of anv knowledge on the part of the insured of such 
waivers. Bosworth vs. Western Mut. Aid Society, 171. 


See Benevoxent Socrety 16, 18, 22; Muruan Company 3; Premium Note 2, 3, 6; 
TAXATION 3. 


ASSIGNEE. See InsuraBizE INTEREsT 4. 


ASSIGNMENT. 


1. As SEcuritTy, VALIDITY or—FRaup.—H. was indebted to a lodge to secure 
which he executed a note with B. as surety, assigning to B. a life policy 
as security. Judgment was obtained on the note, and with the consent 
of B., H. assigned the policy to L. on condition that he pay the amount 
of the note, and after repaying himself the balance should go to the family 
of H. L. neglected to pay the note, and B. was forced to settle it. In 
an action by B. against L. to recover the policy :— 

Held, That the promise of L. was not within the statute of frauds. 

Held, That the assignment was a valid consideration for L.’s promise. 


Held, That a failure to proffer back the policy was fatal to an allegation of 
fraud by L. 

Held, That an alleged equitable interest of L. in the assignment would not 
justify the retention of the policy. He must pay according to his agree- 
ment or return the policy. Leake vs. Ball, 144. 


2. In Case or INsotvency.—The policy provided that it should be void if the 
property should be sold or the policy assigned without consent. 


Held, That a general assignment under the insolvent laws of New Hampshire, 
for the benefit of creditors, which includes all property not exempt by 
law from attachment, includes all insurance policies that were within the 
control of the assignee, and such an assignment renders the policy in 
this case void, in the absence of consent by the company. Home Protec- 
tion vs Avery, 221. 


3. Revier In ABSENCE oF Fravup.-—-A complaint which alleged that the execu- 
tion of an assignment of a life insurance policy had been procured by fraud, 
the assignee being ignorant of the existence of the policy and supposing 
that it was a simple receipt, but in which the averments do not show that 
any deceit was practiced, or that the deception was not the result of the 
assignor’s negligence, is fatally defective. The law affords no relief in 
such case. Miller vs Powers, 657. 


4. SuBsEQUENT To Loss.—An assignment of a fire-insurance policy subsequent 
to the loss is valid, regardless of the conditions of the policy. Nease vs. 
Etna Ins. Co., 541. 

5. Wuat Constitutes.—M., the insured, after a loss, executed a written assign- 
ment of the policy to P., a creditor, but without endorsement on or deliv- 
ery of the policy, and the company was notified. Subsequently, the 
policy was placed by insured with others in the hands of an attorney, 
with instructions to collect and apply the proceeds to the payment of a 
debt to A. 
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Held, That the delivery of the policy to the attorney was not an assignment 
to A. 

Held, That the assignment to P. though without delivery, entitled him to re- 
ceive the money, and was valid against a subsequent garnishment by 
H. though the assignment did not need to be recorded in lowa. <Aultman 
vs. McConnell, 155. 


See BENEVOLENT Socrety 3; InsotvENcy 1; InsuraBLE INTEREST 1; LimiraTIon 6; 
Proors oF Loss 2, 11; Wire’s Poticy 1, 2. 
AVERAGE. 

Co-INSURANCE CLausE.—The policy provided that in case the insured held any 
other policy on the property ‘‘subject to the conditions of average, this 
policy shall be subject to average in like manner.” 

Held, That the term ‘subject to average” had no well defined meaning in fire 
underwriting, except when applied to floating or blanket policies. 

Held, That the existence of other policies with an 80 per cent co-insurance 
clause, would not justify the insurer in claiming that in this case the in- 


sured should also be treated as a co-insurer to alike amount. Shoenmanr 
vs. Sun Ins. Co., 398 
BAILEE. See TrrzeE 12. 
BENEFICIARY. See Benevotent Society 21. 
BENEVOLENT SOCIETY. 

1, Accrpent—Rarroap Retier Associration—NEGLIGENCE.—The plaintiff, am 
employe of the railroad, was injured by a collision. Contrary to medi- 
eal advice he continued at his work and greatly aggravated the in- 
juries. He thereupon applied to the B. & O. Relief Association for 
benefits. The association was chartered to afford relief in case of acci- 
cent or disability from illness, to the employes of the railroad. Ofticers 
of the railroad were ex ofici» directors of the association. The railroad 
guarantied the contracts of the association furnishing by way of perma- 
nent loan to the latter a guaranty fund. The plaintiff applied for relief 
not on the ground of the injury, but on the false ground of illness from 
malaria; and obtained the allotted benefits. One of the conditions of the 
guaranty by the railroad as expressed in the by-laws of the association. 
was that when aclaim was made to the association on account of an injury 
the claimant should first file a release of the railroad since it was no 
part of the scheme that the members should obtain double benefits in 
case of injury. 

Held, That this by-law was not against public policy. It simply put the 
claimant to his election between the association and the railroad. 

Held, 'That, the railroad though guaranteeing the association was a separate 
corporation. The association had adequate independent funds. There 
was no privity of support. which would estop the plaintiff from claiming 
against the railroad for the injury, by reason of the false claim having 
been allowed by the association. 

Held, That a person injured is not entitled to recover for any enhancement of 
damages produced by his want of care. 

Held, That contributory negligence is fatal to a claim for damages unless the 
defendant could have avoided the cause of injury and failed to do so. 
Held, That where the jury apportioned the damages between those resulting 
solely from the negligence of the defendant and those which were 
subsequently aggravated by plaintiff, there could be recovery only of 

the former. Owens vs. B. & O. R. R. Co., 153. 


2. AppLication oF Sarety Funp.—The certificates of a benevolent association 
provided that upon the death of a member an assessment should be made, 
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and the sum collected should be paid. Also that the sum of ten dollars 
should be paid by the holder to establish a safety fund, the interest of 
which should be divided among a certain class of certiticate holders when 
the fund had reached a certain figure, and also all further receipts for the 
fund, also that in the event of failure to pay the maximum indemnity 
promised at a certain time, the society should convert the fund into money 
and divide among the certificate holders. On the back of the certificates 
substantial protection was promised to the families of members through 
the fund. 


Held, That the safety fund could not be attached to secure a claim. 


Held, That upon the dissolution of the corporation, the safety fund must be 
divided pro rata among the certificate holders or their legal representa- 
tives who have not benefited from an assessment. It cannot be applied 
to the settlement of death claims. Burden vs. Mass. Safety Fund Ass’n, 41. 


3. As an Ins. Co.—AssIGNMENT IN CasE or.—A benevolent society, though not 
in the restricted sense of the Illinois statute a life insurance company, 
nor a benevolent certificate in the restricted sense a life insurance policy, 
yet it is of the same nature and is governed by the same rules of law, ex- 
cept as these rules are modified by the peculiar character of the 
organization. 

A party may take out insurance on his own life and by an assignment make 
the money payable to one having no insurable interest, he may therefore 
assign to a creditor who has such an interest. A policy may be thus 
assigned as a pledge, and the creditor may recover to the extent of 
his debt. 

A benevolent certificate where the constitution provides that the member 
may change the beneficiaries at his pleasure without notification confers 
no vested interest, but a mere expectancy on the beneficiary, and its sub- 
sequent assignment by the member with a written direction to pay a 
creditor, is valid against the original beneficiary named. 

Under a statute permitting a member to name his legatee or devisee as bene- 
ficiary, without restriction, any person may be designated as beneficiary 
whether related or not. 


The certificate designated the member's widow, children or heirs unless other- 
wise ordered by him during his life or by will. Held, that an assignment 
of the certificate directing payment to the assignee by the member, was 
salid,in the absence of objection by the society, though not made by will. 
Martin vs Stubbings, 230. 


4. ASSESSMENT IN CasE or.—The certificate of a benevolent society provided 
that all suits should only be for the benefit of an assessment made by the 
proper officers ; that if the amount of an assessment should be less than 
the sum named in the certificate it should be received in full of all de- 
mands; and that the amount of such assessment was subject to certain 
specified reductions for expenses, etc. 

Held, Where an assessment had been made on the ground of fraudulent appli- 
cation, it was not error to refuse to instruct that recovery must be limited 
to such amount as would have been realized if an assessment had been 
made, for there was no way of knowing what such amount would have 
been. Under proper pleadings, recovery of damages for refusal to assess 
could have been had. Oriental Ins. Co. vs. Glancey, 382. 


5. CHANGE or Benericiary.—The certificate of a benevolent order taken out by 
the husband was payable to his wife or to the beneficiaries that he might 
thereafter have a certificate made in favor of, on its surrender. The cer- 
tificate was handed by him to his wife, with the remark frequently re- 
peated that he gave her the insurance. Afterwards, without her know]l- 
edge, he took the certificate from the place where she kept it and surren- 
dered it for another, payable to other parties. The certificate stipulated 
that it was a contract with the insured, and not with the beneficiaries. 

XVITI.—58, 
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Held, That the contract was solely between the society and the insured, and 
the insured had a right to change the beneficiary even as between himself 
and wife. 

Held, That the facts were not sufficient to show a completed gift to the wife in 
case of a certificate of this kind. Supreme Council vs. Morrison, 479. 


6. CHanGE or BEeneFicrary.—The certificate of a benevolent society incorpor- 
ated to give financial aid and benefit to the widows, orphans, and de- 
pendents of deceased members, was payable to the heirs or legal repre- 
sentative of the member. The mother and brother of insured, who were 
at the time his only heirs at law, subsequently died, and he afterwards. 
by indorsement directed payment to be made to one having no insur- 
able interest. 

Held, That in the absence of any provision to the contrary in the charter or 
by-laws of the society, the member might change the name of the bene- 
ficiary, and might himself, paying the premiums, nominate one having 
no insurable interest as beneficiary. 

Held, That in a contest between the legal heirs and the nominee, where the 
society had paid the amount into court, the nominee was entitled to the 
fund. Milner vs. Bowman, 708. 


7. Cuance oF Benericrary.—The certificate of a benevolent society, which 
provided that it might be surrendered and exchanged at any time for an- 
other by the insured, was procured by B. upon his life and made payable 
to his mother, which he delivered to her, his father paying the assess- 
ments. He subsequently, without her knowledge, procured and sur- 
rendered it for one payable to his wife, which he delivered to the latter. 
This he afterwards, in like manner, surrendered for another payable 
again to his mother 


Held, That by its terms the insured had a right to change the beneficiary, and 
an equity court would not at the instance of the wife restrain the society 
from paying to the mother. Appeal of Beatty, 730. 


8, CHANGE oF Benericrary.—The rules of a benevolent society prescribed that 
any change of the beneficiary must be indorsed on the original certificate. 


Held, That where the original certificate was lost such indorsement being im- 
possible was not essential in order to change the beneficiary. 


Held, That in such case a certificate by the insured, setting forth the fact. 
and directing the society to change the beneticiary, together with the 
execution or a power of attorney to another to receive the money due or 
change the certificate for the same purpose, constituted an equitable 
change of the beneficiary. Grand Lodge vs. Child, 737. 

9, CHANGE oF Benericiary.—The constitution of a benevolent society author- 
ized the certificate to be payable to the family of the member, or as he 
might direct. 


Held, that the interest of beneficiaries was not vested, and where the names of 
two successive nominees were canceled by the member in favor of a third, 
the interests of the first two were defeated. 

The fact that the constitution was changed between the cancellations author- 
izing the certificates to be made payable to a member of the family or de- 
pendent, did not defeat the claim of the last nominee who was neither, in 
the absence of objection by the society. Knights of Honor vs, Watson, 798. 

10. Construction or Contract—CHanGE or By-Laws.—The certificate of a be- 
nevolent society promised to pay $2,000, subject, however, to a provision 
that if there were less than 2,000 members in the class only one dollar 
should be paid for each member. 

Held, That though an insurance contract this was not a general contract to 
pay the sum specified unconditionally, and the beneficiary was not bound 
to aver that there were 2,000 members in order to sue for the entire sum. 

It was averred that the society, by a subsequent change of its by-laws with- 
out consent of the insured, wrongfully induced members to abandon the 





Ind x to Volume X VIII. 915 


class to which insured belonged for another, thus depleting the mem- 
bership. 

Held, That a change in the by-laws made in good faith and in conformity to 
the charter by the members themselves cannot be assailed by a bene- 
ficiary on the ground that his benefit has thus been wrongfully reduced, 

Held, That damages for such depletion are too remote to form the basis of a 
legal recovery. Supreme Lodge, K. of P. vs.. Knight, 337. 

11. Errect or Cuance or Benericiary.—The statute under which a benevolent 
society was organized was afterwards enlarged to permit of other classes 
of beneficiaries. The enlarged provision had never been formally adopted 
by the society. 

Held, That the acceptance of a substituted beneficiary of the latter class was 
sufficient answer to an objection by a claimant of the fund that the sub- 
stitution was in excess of its authority. 

The law of the corporation provided that applicants should enter the names 
of the members of their family or dependents to whom they wished bene- 
fits to be paid. Another section provided that members might surrender 
their certificates for others payable to such dependent beneficiaries as 
they might elect. ‘ 

Held, That a substituted beneficiary, if a member of the family, need not be 
dependent. 

The officers of a subordinate council, through collusion, failed to seal the mem- 
ber’s application for substitution as required by the laws of the society. 


Held, That this could not be objected to when the society recognized the 
substitution as valid. Marsh vs. Supreme Council, 685. 


12. Maiuine Norice or AssEssMENT.—Three members of a family held certifi- 
cates in a benevolent society, which provided that they should be void 
on non-payment of assessments within thirty days after the date of no- 
tice, and the mailing of the notice was to be regarded as its date. 


Held, That where three notices were mailed in one envelope to one of the 
members, it justified a finding by the jury that the required notice had 
not been mailed to another member. 


Where the evidence showed that an assessment promptly levied would have 
realized more than the face of the certificate, and at the time of trial 
about four-fifths of the face if all had paid, a verdict for the face was 
not excessive. Garretson vs. Equitable Mut. Life and Endowment Ass'n, 792. 


13. Mrvors—Disso.vTion 1n CasE OF FRAUDULENT MANAGEMENT.—In the absence 
of statutory prohibition minors may be admitted to the membership of 
benevolent societies. The minor cannot recover back money paid on a 
voidable contract rescinded by himself. 

The diversion of the mortuary fund to other purposes, when forbidden by law 
is just ground for dissolution of the corporation. 

A surplus fund accumulated under a statute from funds dedicated exclusively 
to death benefits, could not be used as a tontine fund. Tontine dividend 
payments are of the nature of profits to the members within the meaning 
of a statute forbidding the members to receive a money profit. 

The introduction of a blank proxy in the application for membership to a 
benevolent association to be signed in blank by the applicant, and filled by 
the secretary is illegal and a fraud on the members. 

The numbering of certificates in such way as to make the membership ap- 
pear larger than it actually was, is a fraud upon members of a benevolent 
society. 

The failure of the officers of such a society to keep intelligible books is a 
serious breach of official duty. Chicago Mut. Indemnity Ass’n vs. Hunt, 234, 

14, Ositcations oF SusorpinaTEe Lovee. —The certificate of a benevolent or- 
ganization stated that its object among others was to establish a fund 
for the benefit,’ ‘he widows and orphans of the members. It provided 
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that the supreme lodge should have power to create, hold, and disburse 
the funds under such regulations as might be adopted. According to the 
regulations, when a member had been admitted to the subordinate lodge 
his application for benefits must be forwarded to the grand lodge, which 
thereupon made out and returned a certificate entitling him to benefits. 
Held, That the subordinate lodge had no right to retain and refuse to deliver 
such a certificate on the ground that it had been obtained by fraud. 


Held, That in case of such retention and in the absence of evidence of fraud 
the beneficiary could recover without producing the certificate. 

Held, That where it is the duty of the subordinate lodge to make and certify 
proofs of deaths to the supreme lodge, it will be presumed that this was 
done when the notice given under the general issue sets up the death and 
refusal to pay on account of fraud. Lorcher vs. Supreme Lodge, 217. 


. Poticy as Waiver oF By-Law—Errect or REImNsTaTEMENT.—Where a policy 
of insurance is issued by a mutual benefit society, the terms of 
which are in conflict with a by-law ofthe society (it having power un- 
der its charter to issue such a policy), the society must be deemed to have 
waived the provisions of the by-law in favor of the assured, and wherein 
they are inconsistent with the provisions of the policy the latter will 
control the rights of the parties. 


By the terms of the policy a member who had forfeited his certificate had a 
right to be restored upon certain conditions. Held, that a reinstatement, 
upon compliance with these conditions, constituted no consideration for 
a stipulation exacted by the society from the beneticiary that it should 
be liable to pay him only a part of the amount to which he would be en- 
titled under the terms of the policy. Davidson vs Old Peoples Mutual Ben. 
Society, 806. 

16. Rerormation or Contract—AGENcY oF HusBAND—ALLEGATIONS AS TO ASSESS- 
MENTS AND By-Laws.—Where the member of a benevolent society took 
out a certificate payable to his wife in the sum of $2,000, and it ap- 
peared that he had applied and paid for a certificate of only $1,000, but 
that a mistake had been made by the agent. 

Held, That the society was entitled to have the contract reformed, whether 
it had been accepted for $1,000 by mistake or with knowledge of the fact 
on the part of the insured. 


Held, That the husband was the agent of the wife in effecting the insurance, 
and her ignorance of the mistake would not affect the case. 


An allegation that the assessments were not paid by the member within the 
required time is sufficient, without alleging that they were not paid at all. 


The by-laws of a benevolent society are a part of the contract, and an allega- 
tion by the beneficiary that she was ignorant of the by-laws, which re- 
quired a larger amount than the sum which was actually paid in order to 
secure the insurance mentioned in the certificate, is demurrable. 

Held, That the beneficiary was not entitled to recover the additional sum in- 
sured upon an offer to deduct the difference in cost from the amount of 
the claim. Gray vs. Supreme Lodge, 427. 


17 Ricurs oF Benericrary.—The by-laws of a benevolent society provided 
that they might be amended at any time. When the certificate in ques- 
tion was taken out they provided that it might be surrendered and ex- 
changed for a new one, with consent of beneficiary. By a subsequent 
amendment, the required consent of beneficiary was omitted, and the 
insure’ subsequently surrendered and exchanged the policy without such 
consent. 


Held, That the original beneficiary had no vested rights and was no party to 
the contract, and therefore could not complain of the change or recover 
on the original certificate. Byrne vs. Casey, 306. 

18. Ricuts oF MEMBER IN CasE oF Diviston—AssEssMENT.—A benevolent 
society, as the result of a controversy, divided into two bodies, each 
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claiming to be the legitimate society, and that all the original mem- 
bers were also members of its body; a new lodge was organized by 
one of the bodies. A member who was not eligible to new insurance, and 
was therefore not entitled to a new certificate, identified himself in the 
new organization, but maintained his dues in both. It was a rule that 
claims could be paid only on surrender of the certificate. This was sur- 
rendered to the old organization by the claimant, and payment was 
made. 

Held, That there was but one insurance, and a second payment could not be 
enforced from the new organization. Liability could only arise on sur- 
render of the certificate, which had already been surrendered. 


Held, That the objection to the second payment was not waived by an assess- 
ment made for the claim. Bock vs. Ancient Order of United Workmen, 782. 

19. Ricuts or SusorpinatEe Loper.—The constitution: of a benevolent society 
provided that a subordinate lodge which failed to do certain things 
‘shall be deemed an extinct lodge, and its charter shall be forfeited.” 

Held, That where a subordinate lodge is incorporated under the laws of the 
State, it can be deprived of legal existence only in conformity with the 
laws of the State. Its suspension by the Grand Lodge gives the latter no 
legal rights in property belonging to the subordinate lodge, and no right 
to take possession and manage the same. The management of the affairs 
of the subordinate lodge belongs to its own officers, and in case of mis- 
conduct legal steps should be taken for their removal. Merrill Lodge vs. 
Ellsworth, 378. 


20. Ricguts or Wivow.—The certificate of a benevolent society provided that 
the benefit should be payable to the widow ‘‘for the benefit of herself 
and the children of said member.” The constitution of the society pro- 
vided that it was for the benefit of the widows and orphans ef deceased 
members and to establish a fund to be ‘paid to his family or those de- 
pendent on him as he may direct.” 

Held, That the widow was not entitled to receive and dispose of the money at 
her discretion for the children, but she having one child and there being 
two by a former wife of the member, the widow and children were each 
entitled to one-fourth of the benefit. Jackman vs. Nelson, 155. 

21. Trrte to Funp.—The constitution of a benevolent association provided 
that the insurance money should be paid to the nominee designated by 
the member, and that the latter might ch@nge the nominee upon writ- 
ten application to the secretary. A benefit certificate was issued to the 
insured, making his first wife, who was already dead, his nominee, with- 
out his designation. He subsequently remarried, and bequeathed the 
insurance to his second wife by will, directing the officers to substitute 
her name in the certificate. 


Held, That there being no nominee, the society was not legally obligated to 
pay anyone. But being willing to pay, the heirs of the first wife had no 
elaim, and the court below properly directed that the money should be 
paid to the executor to be distributed under direction of the probate 
court, 


Held, Further in the case of Griest’s estate decided by the court on the same 
day that the second wife was entitled to the funds under the will. Order 
of Mutual Companions vs. Griest, 147. 

22. Uttra Vires REcouPpMENT oF AssESSMENTS.—A benevolent society incor- 
porated to give financial aid and benefit to widows and orphans has no 
power to give endowment certificates to members payable to themselves, 
or to give certificates for the payment of benefits to any but widows and 
orphans. 

A corporation may plead ultra vires while the contract is wholly executory as 
a defense to an action, but not when it has been wholly execuied by the 
gther party. When the contract, however, is with a member chargeable 
with notice of defect, and assessments paid by such member are for the 
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benetit of other parties and not of the corporation, it may plead ultra 
vires. 

Assessments paid by members of a benevolent society for the benefit of other 
parties will be presumed in the absence of evidence to have been paid 
over to such parties, and no action will lie against the corporation making 
the assessments to recover back the amount paid. Rockhold vs. Canton 
Mass. Mut. Ben. Society, 282. 


23. Wen a Lire Company. —The constitution of an alleged benevolent asso- 
ciation stated as among its objects, ‘‘to create a fund for the benetit of 
its members during sickness or disability, and in case of death to pay a 
stipulated sum to such person or persons as may be designated by each 
member; thus enabling him to guaranty his family against want.” ‘The 
fund was to be raised by assessments made up on the occasion of the death 
of members and by fees paid upon application for the right to participate 
in benefits. 

Held, That this was not a purely benevolent or fraternal association under 
the statutes of Iowa, but a life insurance company, and the fact that it 
may have other objects does not destroy its character as an insurance 
company. 

Held, That it must comply with the requirements regarding life insurance 
companies. State vs. Nichols, 109. 


24. WHEN not a Lire Company.—An Illinois corporation was organized 
for fraternal and benevolent purposes. By its constitution no annual 
premiums were to be required, but all aid was to be by voluntary 
contributions. The lodge system was adopted and a subordinate 
lodge was organized in Michigan. A deputy there was appointed 
whose duty it was to secure members and remit the monthly dues 
or voluntary contributions and initiation fee less his commissions. 
The certificates recited that they were in consideration of definite monthly 
dues and agreed to pay a definite weekly benefit in case of sickness or 
disability, and in case of death the amount contributed by the member to 
the benefit fund less the amount of benefit received. 

Held, That under the Michigan statutes this was a secret or fraternal society 
under the supervision of a grand lodge and securing members through the 
lodge system, which are exempt from the deposit of securities and other 
restrictions imposed on other corporations, and which do not require a 
certificate of authority. 

Held, That it was not a life company within the meaning of Howell’s St. 
Mich. § 4225. Rensenhouse vs. Seeley, 233. 

25. Wuo are Herrs at Law.—Certificates in a benevolent society stipulated 
that the sums named therein should be paid to “ his devisees or heirs at 
law.” To a question in the application to whom he desired the fund 
paid, the insured had answered, “to my heirs or assigns that I may 
hereafter elect.” The insured died intestate leaving a widow, father, 
mother, sister and brothers. 

Held, That in the absence of evidence of a contrary intention, the term heirs 
at law will be given their strict legal meaning, and the fund will be de- 
creed to those entitled to the personal property as heirs at law. 

Held, That under the law of Illinois, in the absence of children, the widow 


would be the heir at law entitled to the fund. Alexander vs. N. W. Ma- 
sonic Aid Ass’n., 25. 


See Accrpent 10; AssEssMENT 1, 2, 5, 6, 7, 8; Device ; EvipEeNce 7; WAGER. 


BOND. 


In Cask or Murvat Lire Assocration. —The bond required to be given under 
the provisions of chapter 131 of the Laws of 1885, ‘‘An act providing for 
the organization and control of mutual life associations in this state,” is 
an official bond, and the obligation of the same does not extend beyond 
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the official year for which it was given, or the term of the officers who 
give it. Kaw Life Ass’n. vs. Lemke, 636. 


BROKER. See Acent 10: Paron Contract 1; Premium 2. 
BY-LAWS. See Benevouent Socterty 16. 


CANCELLATION. 


Convvuct or AGENT.—Policies were sent to the agent with a request for can- 
cellation. A part of the policies had been procured by the agent from 
the agent of another company and were forwarded by him to such agent. 
The fire occurred on the following day, and the first agent with knowledge 
of the fact at the request of the insured returned his policies, but after- 
wards received them back, and at his request the second agent also 
returned his policies without knowledge of the fact. 

Held, That the cancellation was complete and the delivery wrongful. The 
return of unearned premium was not essential to a complete cancellation 
at the request of the insured. Crown Point Iron Co. vs. ditna Ins. Co., 644. 


See OTHER INSURANCE 1, 2; Premium 2. 


CARRIER. 


1, Errect or Contract Givinc THE BENEFIT oF INsuURANCE.—An open policy on 
cotton was subsequently renewed, subject to the warranty, ‘ that this in- 
surance shall not inure to the benefit of any carrier.” The policy cov- 
ered all cotton as soon as purchased, the insured afterwards notifying 
the company, which thereupon issued a detailed certificate which recited 
that it represented and took the place of the poliey. Cotton which was 
purchased and shipped by a carrier was destroyed before the certificate 
was issued. The bill of lading, unknown to the insurer, provided that 
the carrier should have the benefit of any insurance. 


Held, That the policy was avoided by the contract to give the carrier the 
benefit of the insurance. The carrier was not entitled of right to any in- 
surance, and was bound to inquire as to the power of the insured to 
transfer his rights in the policy. Ins. Co. of N. A. vs. Caston., 433. 


2. Lianmity ror NEGLuiceNnce—Usace—Svusroaation.—The question of negli- 
gence is largely one of fact, which cannot be reviewed on appeal. 

The owner of a general ship carrying goods for hire is a common carrier, lia- 
ble as an insurer, except against irresistible causes of loss. 

The bills of lading exempted from liability for barratry and all perils of the 
seas, rivers, or navigation, whether due to negligence, default, or error of 
judgment. 

Held, That a mere exception of perils of the sea would not exempt from losses 
due to negligence. 

. . # 4- . 

Held, That while a carrier may contract for exemption from unavoidable 

perils, he is not permitted to contract for exemption for negligence. 


Held, That the United States courts will not be bound on this subject by lo- 
cal usage on the decision of a state court where the contract may have 
been made. 


Held, That there is no evidence of a general maritime law regarding such lia- 
bility, and the general maritime law is only in force in the United States 
in so far as it has been adopted by the laws and usages of the country. 


Held, That the fact that a contract made in the United States with a foreign 
carrier was to be chiefly performed on the vessel of such carrier and in 
the foreign country does not make it subject to the law of such country, 
in the absence of any evidence that the contract was made with a view to 
the laws of such country, but will be governed by the law of the country 
where made. 
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Held, That the insurer upon paying the amount of the loss becomes subro- 
gated to the insured’s rights against the carrier without any special stipu- 
lations in the policy. 

Held, That astipulation in the bills of lading that liability should be limited 
to the carrier in whose charge the goods might be, and that the carrier 
should have the benefit of any insurance, which was manifestly inserted 
simply for the benefit of railroads over which part of the transportation 
took place, will not inure to the benefit of the ship through which the 
transportation was completed. Liverpool § G. W. Steam Co. vs. Phenix 
Ins. Co., 401. 


3. SuBrocation.—The bill of lading on cotton in course of transport on a 
railroad provided that in case of loss the carrier incurring liability 
should *‘ have the benefit of any insurance which may have been effected 
upon or on account of said cotton.’”’ Policies previously issued to the 
owner stipulated for an assignment to the insurer of his claim against 
the carrier, and that any act which would diminish or defeat such claim 
should defeat the policy, and that in the event of loss the insurer should 
be subrogated to all claims within the policy. 

Held, in an action by the insured against the carrier, that the latter was not 
entitled to the benefit of the insurance or to a tender of it before an ac- 
tion could be brought against the carrier. 

Held, That a failure to give the carrier the benetit of such insurance, will not 
avail as a counter-claim, unless the msured has actually received the 
insurance money and has refused the carrier the benefit of it. 

Held, That a policy clause requiriig the insured to proceed first against the 
carrier, cannot be objected to by the latter. 

Held, That instructions by the court below that no recovery could be had un- 
til the benetit of the insurance had been tendered to the carrier, was er- 
roneous. 

Held, That in the absence of stipulations to the contrary the insured might 
elect to proceed against the insurer in the first instance, in which case he 
would be bound in conscience to give the insurer the benefit of the rem- 
edy against th: carrier. But the insurer could stipulate that the insured 
must proceed against the carrier in the first instance, and the latter 
could not object. Inman vs, South Carolina Railway Co., 262. 


See SuBroGaTIon 1. 
COLLISION. See Susrocation 1. 
COMPANIES. See Taxation 3. 
COMPROMISE. See Proors or Loss 2; SURRENDER. 
COMPULSORY REFERENCE. 
Measure or DamaGrs.+-The Wisconsin statute provides that a compulsory 


reference may be ordered where the trial of the issues would involve the 
examination of a long account, 

Held, That the necessity of examining a long list of items in order to ascertain 
the amount of loss on an insurance policy is not such an examination of 
a long account as will justify a compulsory reference. Andrus vs. Home 
Ins. Co., 633. 


CONSTRUCTION, 


IncusaTor Not A Farm Buriprinc.—A mutual fire insurance company was organ- 
ized under the Wisconsin statute which provides that ‘‘ no such corpora- 
tion shall insure any property other than detached dwellings and their con- 
tents, farm buildings and their contents, live stock in possession and 
running at large, farm products on premises, and farming implements,” 
insured specifically an incubator building, fixtures therein, and fowls and 
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chickens therein. The building was erected on an acre of land leased 
for carrying on the business of hatching chickens for market. 

Held, That a man is not a farmer and his place is not a farm unless he culti- 
vates or uses a considerable tract of land in some one of the usually rec- 
ognized ways of farming. 


Held, That the place was nota farm nor the incubator a farm building within 
the statute and the company was not authorized to insure it. 


Held, That a special exception in the statutes permitting the insurance of 
cheese factories, and thereby indicating that they were not classed as farm 
buildings, strengthens this conclusion. O'Neil vs. Mut. F. Ins. Co., 227. 


CONTAINED IN. 


1. In Case or Livery Stasite.—The policy insured a certain sum on a frame 
stable and building occupied as a hack, livery and boarding stable, and 
‘$500 on his carriages, sleighs, hacks, hearses, harnesses, blankets, robes 
and whips contained therein.” 

Held, That the insurance in such case was not on any particular hack, but on 
such as from the nature of the business might, from time to time, be in 
the place specified. 

Held, That the policy did not cover a hack temporarily away in a repair shop 
for repairs. Bradbury ve. Fire Ass’n, 64. 


2. In Case or Livery StaBtE.—The policy was on ‘carriages, buggies, hacks, 
and harnesses, their own or sold, until removed, contained in” a building, 
‘‘oceupied as a livery and sales stable.” 

Held, That the words “ contained in” were used to designate the usual place 
of deposit when the property was not in use, or while being prepared for 
use, and covered vehicles temporarily absent in a repair shop for repairs. 
Niagara Ins. Co. vs. Elliott, 628. 


3. In Case or Weartna APPAREL.—Wearing apparel was insured “contained 
in” a building in Chicago. The owner afterwards arranged to reside 
part of the time in Ottawa, to which place a part of the apparel was re- 
moved, After residing in Ottawa several months a fire occurred there 
which destroyed the removed clothing. 

Held, Distinguishing Longaville vs. Ass’e Co. (51 Iowa, 553); Noyes vs. Ins. 
Co. (64 Wis., 415); Hawes vs. Fire Association (7 Atl. Rep., 159); Annapolis 
ete. R. R. Co. vs. Ins. Co. (32 Md., 37) that the removal was not such a 
temporary removal as the parties may be reasonably said to have in view, 
nor was the place of deposit as described in the policy continued after the 
commencement of the visit in Ottawa. 

Held, That the ordinary use of clothing in such cases does not include the 
using involved in long journeys, or protracted visits, during which the 
goods may be exposed to risks that the insurer would not have been dis- 
posed to insure. Towne vs. Fire Ass’n, 160. 


See LIGHTNING. 


CONTRACT. 


ENTIRE OR SEPARABLE.—Where property is so situated that the risk on one 
specific item in the policy affects the others, the contract is entire, but 
where it does not so affect the others the contract isseparable. A policy 
on a barn and on a house standing apart from it is separable. Pickel vs. 
Phenix Ins. Co., 592. 


See Warranty; WINDING UP. 


CONTRIBUTION. 


BETWEEN GENERAL AND Specrric Poxricres.—The plaintiff was insured by the 
defendant specifically on goods on the first floor, the policy providing 
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that it should only be liable in case of other insurance for such propor- 
tion of the loss as the sum hereby insured bore to the sum of all the 
insurances, general or specific, which might include the subjects in- 
sured. There was other general insurance on the goods in the tirst and 
third floors. 


Held, That such other insurance must be apportioned in the proportion of the 
losses on each floor, and the portion applicable to the goods on the first 
floor must be held to be the amount of other insurance thereon which 
must contribute pro-rata with the defendants’s policy in payment of the 
loss. Mayer vs. American Ins. Co., 156. 


2. REPRESENTATION AS TO AMouNT OF INsURANCE—LiaBILITy.—In a policy con- 
taining the usual contribution clause, and occupying the space for the 
description of the property, was a printed form, reciting: ‘‘On stone 
building marked A on plan, $10,000. On stone building marked B on 

vlan, $5,000” and so on, covering more than twenty items aggregating 

$90,000, with privilege of other insurance. The policy further recited 
that the company covered under the policy ‘‘to which this specification 
is attached and made a part thereof. 1-36th part of the above-named 
sums, amounting in the aggregate to $2,500.” 

Held, That the statement was not a representation or covenant that insur- 
ance should be maintained to the amounts specified opposite the several 
items, and the insured could not be held a co-insurer for the deticiency. 

Held, That the company was liable for the full proportion of the loss which 
its policy bore to the total amount of actual insurance. Hoffman vs. 
Manfr’s Mut. Fire Ins. Co., 365. 


CREDITOR. See Wirr’s Poticy 2. 


DEPOSIT. 
Ricuts oF RECEIVER IN CasE oF InsotveNcy.—A statute of Connecticut provides 


that, when any State shall require insurance companies of other States 
to deposit with some officer of such other State securities in trust for 
policy-holders of such companies as a prerequisite to their transacting 
business in such State, the treasurer of this State may receive from any 
insurance company of this State the securities required by the laws of such 
other State on deposit, and hold the same in trust for the policy-holders 
of such company. 


Held, That in case of the insolvency and dissolution of a company in Connecti- 
cut which has made such deposit, the receivers are entitled to the income 
from such funds, but the funds themselves must remain in the possession of 
the treasurer. ‘The effect of the statute and of the act of the company in 
connection with it is the creation of a trust fund in the hands of a trustee 
for a class of beneficiaries described with particularity,—as perfect a trust 
as can be created by deed or will, and as much entitled to protection from 
the court. It is elementary law that a fund cannot be taken from a 
trustee, in the absence of an allegation that he is wrong either in posses- 
sion or in administration. By the statute of this State, upon the insol- 
vency of an insurance company, a judge of this court is empowered to ap- 
point receivers of its assets and annul its charter. But this statute can- 
not confer upon the receivers power to disregard any existing lawful con- 
tract. They can no more compel the trustee to surrender property law- 
fully subjected to a trust than they can compel a mortgagee or pledgee to 
release without payment. It is of no legal significance that they aver 
that they intend to apply the fund for the benetit of those for whom it 
was created. So will the trustee. The duty of the receivers is to convert 
assets, and pay creditors prorata. It is found that the company has 
creditors who are not policy-holders. If the trust fund is placed 1n the 
hands of the receivers, it may become impossible to prevent the applica- 
tion of it to the claims of general creditors. Even if it should be placed 
in the hands of the receivers under an order limiting the application 
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thereof to policy-holders, it may become legally impossible to enforce it. 
Cook vs. Warner, 77. 


DESCRIPTION. 


“Mistake or AGENtT—OTHER INsuRANCE.—The fact that the insured intended to 
procure a policy on a certain house, and the agent by mistake described 
another house in the application, will not make the policy apply to the 
house intended. 

‘Where such policy was other insurance in violation of a second policy, the 
fact that both were written by the same agent will not excuse the vio- 
lation. Landers vs. Cooper, 825. ; 


See ConTAINED IN 1, 3; REPRESENTATION; RIsK 4. 


DEVICE. 


“Or Insurance Money.—A testator devised various pieces of property speci- 
ficially named ‘and all other property of which I shall die seized” to 
plaintiff. The testator was insured in a benevolent association, the cer- 
tificate stipulating that the money should be paid to his devisees, or if 
no will, to the heirs at law. 

Held, That while the testator might not technically have died seized of the in- 
surance money he intended that it should go to the devisee. Aveling vs. 
N. W. Masonic Aid Ass’n, 72. 


DISSOLUTION. See BENEvoLENT Socrety 13. 
DIVIDEND. See TontINeE, 
EVIDENCE. 
1. As to CorPoration.—Upon the trial of this action the plaintiff was per- 
mitted, against the defendant’s objection, to introduce certain testimony 
tending to show that defendant was a corporation de facto. Held, that, 


in any aspect of the case, there was no error in the ruling on this point. 
Jewell vs. Grand Lodge, 788. 


‘2. As To Mrasvre or Damaces.—In an action on the policy, the admission of 
evidence of the amount of clothing usually possessed by Belgian famil- 
ies, such evidence relating to the standing and condition of a class of per- 
sons to which plaintiff belongs, and to a matter on which the evidence is 
undisputed, is not material error. Reiner vs. Dwelling-House Ins. Co., 577. 


3. CONCEALMENT oF Facts REGARDING Non-PayMENT OF Premium Note.—In an 
action to recover the loss due on an insurance policy, alleged by the in- 
surance company to be void for several reasons, to which allegation there 
was a reply, pleading that the mattefs averred in the answer of the com- 
pany rendering the policy void were waived by the company, the plaintiff 
was permitted, over the objection of the company, to prove that an in- 
stallment of the premium note that fell due after the loss had been de- 
manded by and paid to the company by sending to the general office of 
the company a registered letter containing the amount. On the hearing 
of the motion for a new trial, it appeared that the amount sent by the 
agents of the plaintiff had been promptly returned, and was received by 
them, but they concealed the fact of its return in their evidence, and this 
fact was, at the time, unknown to the attorneys of the company. Held, 
the motion for a new trial ought to have been sustained. Continental Ins. 
Co. vs. Hillner, 691. ° 


4, Faw or Burtpine —Jury as JupGes or.—Instructions that the finding should 
be for the defendant, unless the fall of the building ‘‘was the result of 
fire,” and that the burden of proof that the fall was not the result of fire 
rested on the defendant, were correct. 


It is not proper to instruct a jury that they are sole and exclusive judges of 
the credibility of witnesses and of the weight to be attached to the 





924 Index to Volume A VIII. 


evidence of each and all of them, but a reversal will not be granted on 
this ground unless in peculiar circumstances. Transatlantic Ins. Co. vs. 
Gamberger, 625. 


5, JURISDICTION oF APPELLATE Court. —The final appellate court has no author- 
ity to look beyond the finding of the court below to ascertain the facts 
from the evidence. But whether the record contains any evidence tend- 
ing to establish the facts is a question of law which the final court must 
decide. Commercial Union Ass’e Co. vs, Scammon, 133. 

6. OssEcTIONS TO DamMaGes.—Objections to the form of judgment not made to 
the court below cannot be heard by the appellate court. 


Objections to evidence must be so definite that the appellate court need not 
hunt the record and conjecture what is complained of. 


An appellate court will not weigh the evidence if sufficient to sustain the find- 
ing. A claim of excessive assessment of damages when not assigned as 
a cause for new trial, is waived. Queen Ins, Co. vs. Studebaker Mfg. 
Co., $11. 


7. Or Jornt Liapiniry in Case OF BENEVOLENT ORDERS.—When an action was 
brought against three benevolent orders on a certificate from one alleged 
to have been issued or caused to be issued by all, and the plea of general 
issue was filed with a stipulation between the parties that the same evi- 
dence might be introduced as if the issue had been specially pleaded, 
this will not permit the defense that all the defendants were not on the 
certificate, and that a judgment against all jointly was erroneous, where 
the plea was not verified by affidavit and no objection was made to the 
certificate as evidence, and the court must have found from the evidence 
that there was a joint liability. 

Evidence that the defendants were all parts of one general system is evidence 
of such joint liability. Where the member of a benevolent society ap- 
pears in answer to charges and admits their truth while insane, his ex- 
pulsion based on such h admission is invalid. Supreme Lodge vs. Zuhlke, 672. 


8. Lerrers oF INsuRED as.—Letters written to an insured firm by its own 
agents, as to the quantity of shipments, were incompetent as evidence 
of such quantity, in a suit against the insurer where the quantity was 
in dispute. Ins. Co. of N. A. vs. Guardiola, 810. 

9. Watver oF Proors.—Where there is no evidence that the preliminary proofs 
have been made as tequired by the policy, or that they have been waived, 
a nonsuit is proper. McCormack vs. N. B. Ins. Co., 390. 


See Agent 5, 6, 7, 10; ALIENATION; ARBITRATION 3; ASSESSMENT 3; INSURABLE 
INTEREST 2; INTEMPERANCE 2; MEASURE OF DaMaGEs; MisTAKE; MortGaGe 1; 
Open Poxicy 1; Parot Conrract*1 ; Pueapine 4; Practice; Premium Note 
1; Proors or Loss 13; RerorMation ; TrTLE 4; Vacant 3. 

EXECUTORS. 

PROCEEDINGS AGAINST BY BENEFICIARIES.—Executors, acting under a direction 
in the father’s will, having collected a policy of insurance, to the pro- 
ceeds of which his children were entitled, and the children having pro- 
cured a decree in chancery against the executors for the whole amount 
of the collection, one of them cannot afterwards recover against the in- 
surance company in an action on the policy. The obtainment of a decree 
against the executors was an election to treat the policy as extinguished, 
and the act of the executors. in collecting the money, was thereby ratified. 
Equitable Life Ins. Co, vs. May, 571. 


EXPLOSION. 


Or Naturat Gas.—In this case a building was damaged by an explosion of 
natural gas followed by fire. The assured settled with and released the 
gas company for the damage done other than by fire and brought suit 
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against the insurance company for the fire loss. The company answered 
that the tire was the result of the criminal carelessness of the gas com- 
pany, which was therefore liable for the loss; that its own liability was in 
the nature of a surety and on payment of the loss to the assured it had 
the right to be substituted to its right of action, and that it had de- 
manded and been refused such an assignment. The policy did not con- 
tain an express covenant of subrogation. Held, no defense. 

Semble, that the gas company is liable to the insurance company for the fire 
loss if the loss was the result of the criminal negligence of the former. 
Ins. Co. of N. A. vs. Fidelity, Title § Trust Co., 303. 


FALL OF BUILDING. See Evipence 4; Practice. 
FARM BUILDING. See Construction. 


FIRE PATROL. 


Nor LiaBtE For NEGLicENce.—A fire insurance patrol, chartered for the pur- 
pose of saving life and property in case of fire, which makes no distinction 
between insured and uninsured property, and which makes no dividends 
or profits, and has no moneyed capital, though supported by voluntary 
contributions from insurance companies, is a public charity, and is not 
liable for the negligence of its employes. Fire Ins. Patrol vs. Boyd, 204. 


FIRE-PROOF SAFE. See Proors or Loss 10. 
FOREIGN COMPANY. 


AUTHORITY OF SUPERINTENDENT—Manpamvus.—One of the principal objects of 
the Kansas act creating the insurance department and the office of super- 
intendent is the protection of the insured, by excluding from the 
State such companies as are unsound and irresponsible. To accom- 
plish this, large powers and considerable discretion must necessa- 
rily be lodged with some one. ‘The legislature has placed the ex- 


ecution of the insurance law and the conduct of the department in the 
control of the superintendent. He is to determine the character and re- 
sponsibility of an applying company, or of one already admitted, if there 
is reason to suspect that it is in an unsound condition. To do this, rigid 
examinations are authorized, and other safeguards provided. The legis- 
lature has prescribed the standards by which an insurance company is to 
be admitted or allowed to continue business after admission; but whether 
the companies come up to those standards or requirements is to be deter- 
mined by the superintendent. He is intrusted with the exclusive control 
of the department. It is he who values their assets and investigates their 
condition. He examines the evidence of fair dealing or fraud on their 
part; and it is he alone who must be satisfied before a license is granted. 
On evidence satisfactory to him a license may be revoked! No appeal 
from his determination is given, nor any power of review in any other of- 
ficer or tribunal recognized in the law. 

Held, That under these circumstances, the determination of the superintend- 
ent of insurance in granting, refusing, or revoking licenses authorizing 
insurance companies to transact business within the State involves the 
exercise of official judgment and discretion on his part, which cannot be 
controlled or directed by mandamus. IJns. Co. vs. Wilder, 235. 


See SERVICE, 
FRAUD. 


Wuart Constirutes.—In an action to collect money due on a fire insurance 
policy, the clauses of which provided that ‘“‘any fraud, or attempt at 
fraud, or any false swearing, on the part of the assured, shall cause a 
forfeiture of all claim under this policy,” if the insured was guilty of 
willful fraud or false swearing, the warranty was broken, and he could 
not recover, 
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It was necessary for defendant to show that the fraud, or attempted fraud, 
or false swearing, was willful, and not the result of inadvertence or mis- 
take; but it was error to charge that before the plaintifi’s right to re- 
cover was forfeited it must appear that not only his own testimony, but 
also that of ‘‘other witnesses produced by him, was false and corrupt.’” 
Lyon Fire Ins. Co. vs. Starr, 873. 


See Assignment 1, 3; BENEVOLENT Socrety 13, 14; InsuraBLe INTEREsT 4. 
GARNISHMENT. See Asstcnment 5; Liurration 6. 


INCUBATOR. See Construction. 
INCUMBRANCE. 


1. Invotuntary Lien.—The word incumbrance ina policy has no reference 
to an involuntary lien effected by the law. Phenix Ins. Co. vs. Pickel, 592- 


2. JUDGMENT—FAILureE TO StaTE INFoRMATION—Watver.—The policy warranted 
that the insured had not omitted to state information material to the risk. 


Held, That omission to state a levy under a judgment on the goods insured, 
when such goods were not removed, was not a breach of warranty in the 
absence of anything in the policy to show the insured that it was an in- 
crease of risk, nor was a statement that there were judgments of $500, 
when in fact there were judgments of $1,500, such breach of warranty. 

Held, That where failure to state incumbrances might be a breach of war- 
ranty against untrue statements in the application, and the company 
with knowledge of such incumbrances from the insured, called for proofs 
of loss and specifications, and joined in the appointment of appraisers, 
there was evidence of a waiver of the breach. Niagara Fire Ins. Co. vs. 
Miller, 359. 

3. Waiver By Acent.—A clause avoiding a policy of fire insurance, in case of 
an incumbrance on the property without the consent of the company in- 
dorsed on the policy, is waived if the agent issuing it knows of the in- 
cumbrance, though another clause provides that no agent shall have 
power to waive or modify any of the stipulations of the policy. Bartlett 
vs. Firemen’s Fund Ins. Co., 554. 


See AGENT 13; MortGaGE 1; RE-INSURANCE. 
INSOLVENCY. 

1, AssIGNMENT oF CLarIms.—T. conveyed property to B., who gave four 
notes as part consideration. B. conveyed to his wife, who procured 
insurance and placed part of the policies in the hands of T. as col- 
lateral for the indebtedness of B. Afterwards B. made an assignment 
in insolvency and united with his wife in a quit-claim of the prem- 
ises to the assignee. ‘The premises were burned and the companies 
declined to pay T., alleging that the policies were forfeited by change 
of title. Afterwards, without the knowledge of the assured, the 
companies agreed to pay T. the full amount of the policies upon an assign- 
ment to them of his claims against B. The accounts were thereupon 
closed on the company’s books. The claims were presented to the com- 
missioners in insolvency and allowed in full. On an appeal by the wife 
as a creditor ; 

Held, The the payment was prima facie on the policies, and not made as a 
purchase of the claims, and the ai ‘ount so paid extinguished pro tanto 
the claims. It would be absurd to suppose that nearly their face value 
would be paid for claims against an insolvent. That the policy accounts 
were canceled indicated a payment. If not a payment the transaction 

. Would be a fraud on the insolvent estate. Appeal of Brown, 482. 

2. Errect on AtracuMent.—Where under the statute of Connecticut the as- 
sets of a life company have been found less than its liabilities, and its 





Index to Volume XVIII. 927 


dissolution is decreed and a receiver appointed, all rights of action and 
property of such corporation are ended, and it can no longer sue or be sued. 


In such case an attachment lien made by a creditor more than sixty days be- 
fore the institution of the proceedings for dissolution is dissolved by the 
decree, and the action can no longer be prosecuted to a final judgment. 
Wilcox vs. Continental Life Ins. Co., 60. 


3. LIABILITY OF STOCKHOLDERS TO PoLicy-HoLDERS—NovaTiIon.—Provisions in 
the Alabama constitution of 1888 that stockholders of corporations 
shall be liable for dues from the corporation to the amount of stock 
owned by them and in the code of 1867, that they shall be liable to the 
extent of their stock, impose a liability equal to and in addition to the 
amount of their stock, and not simply a liability for unpaid stock. 


In the absence of statutory limitations, recovery may be had from such stock- 
holders by all creditors without first exhausting the corporate assets. 


Held, That claims of life policy-holders are ‘‘dues’’ from the corporation 
within the intendment of the statute, when arising from the failure of 
the corporation to carry out its contracts through insolvency. The meas- 
ure of such dues or damages is the surrender value of the policy computed 
on the American tables of mortality. 


Such personal liability of stockholders accrues at the time of dissolution as 
evidenced by insolvency and abandonment of business. 


Stockholders who have held themseives out as a corporate body cannot allege 
illegal organization to defeat such claims. 


A subsequent repeal of the law enforcing personal liability is not retroactive 
as to contracts entered into prior to the repeal, but affects subsequent 
contracts. 


A policy issued under the original law, was in conformity to its terms surren- 
dered for a paid-up policy after the repeal. © 


Held, That there was no novatioa, the contract was continuous and the per 
sonal-liability statute applied to it. McDonnell vs. Alabama Gold Life Ins 
Co., 92. 

See Deposit; Premium Nore 3; Wire’s Poricy 2; WINDING uP. 
INSURABLE INTEREST. 


1. ALLEGATION OF—MORTGAGEE IN CASEOF ASSIGNMENT.— The insured must have 
an insurable interest in the property both at the time the insurance is 
effected and at the time of the loss. 


The plaiutiff’s interest in the property insured being one of the essential facts 
upon which his right of recovery depends, in an action founded on a policy 
against damage by tire, such interest must be alleged in the complaint. 

Where a policy is issued to one party, and assigned to another, who has suc- 
ceeded to the interest in the property covered by the policy, and, in con- 
senting to such assignment, the company agrees that the ‘loss, if any, 
shall be payable to C., mortgagee, as his interest may appear,” in an 
action on the policy by C., held, that the action might be sustained in his 
name, but the ‘complaint must make his interest appear., Chrisman vs 
State Ins. Co., 241. 

2. In Turnpike Bripce.—The road of a turnpike company crossed a bridge 
owned by the county. The bridge having been destroyed by fire was re- 

built by the county, and the company voluntarily contributed one-third 
of the cost of rebuilding. The county was legally obligated to maintain 
the bridge. The company insured its interest in the bridge, which was 
afterwards burned a second time and rebuilt wholly by the county. 

Held, That loss of tolls was not covered by a direct insurance on the property 
and evidence of such loss was inadmissible to show an insurable interest. 

Held, That the voluntary contribution to the expense of rebuilding did not 


give the company an insurable interest. Farmers Mut. Ins. Co. vs. Turn- 
pike Co., 47. 
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3. Or Granp-Daveuter.—A complaint which sets forth a policy to a grand- 
daughter upon the life of her grandfather, but alleges no insurable inter- 
est, is fatally defective, the mere relationship will not give such an 
interest in case of a grand-daughter. ‘The tie must be such as to give 
reasonable expectation of benefit from the continuance of the insured life. 
Burton vs. Connecticut Mut. Life Ins. Co., 713. 

4. Or Son in Morner—RiGHts or AssigNEE—FRavup—ActTion.—Insurance was 
taken out on the life of the mother in favor of her sons, who assigned 
them to defendant. Defendant had no interest in the life insured. The 
money was paid over to the assignee. 

Held, In au action by the administrator of the mother to recover of the as- 
signee, that though the policies were procured by fraud on the company, 
as the latter did not complain, no one else could do so, and the fraud 
could not be alleged to defeat the title of the assignee. 

Held, That in the absence of interest the assignee could acquire no valid title, 
but the sons having such an interest, they and not the administrator 
were the parties to bring suit. Hoffman vs. Hoke, 218. 

5. Or Srep-FaATHER.—A step-son has no insurable interest in the life of his 
step-tather by virtue of mere relationship, and where it appears that he 
is living apart and is neither a creditor, dependent, nor responsible for 
his support, a policy by the former on the life of the latter is against 
publie policy, and will not be sustained. U. B. Mut. Aid Society vs. 
McDonald, 149. 


See Mortaacor; Trt.e 2, 9. 
INTEMPERANCE. 


1. EvipENcE as To.—Where the testimony of the attending physician and others 
regarding the intemperate habits of the insured in violation of his pol- 
icy is so positive that stronger testimony could hardly be conceived, 
while the evidence to the contrary was of a negative character, a verdict 
in favor of the claimant will be set aside as contrary to the evidence. 

Held, That where a former verdict was set aside for errors in the charge and 
not of the jury, the rule that a second verdict on the facts will not be in- 
terfered with does not apply. tna Life Ins, Co. vs. Davey, 811. 


2. Evmence or.—Where the physician’s certificate stated that the health of 
the insured had probably been impaired by the use of stimulants, and it 
was admitted in the evidence in his favor that he used stimulants 
though not to excess, there was good ground for the company to inquire 
whether the policy was not void through intemperance. 

Held, That the certificate of itself was not conclusive evidence of the cause of 
death, or prima facie proof against the claimant, but was evidence to be 
considered. 

If it appears from the preponderance of evidence that the insured after the 
date of the policy became so far intemperate as to impair his health, or to 
induce delirium tremens, contrary to the provisions of the policy, the 
latter would be avoided. 

Death from a single debauch, thongh the insured were previously temperate, 
would be a violation of the policy. Davey vs. tna Life Ins. Co., 665. 


INTEREST. 


Ty Case or DisputTine Crammants.—When the right to receive insurance money 
due is in dispute and the company waits to be sued in order to deter- 
mine the rights of the parties, it is liable for interest until payment is 
directed by the court. In order to relieve itself of such liability, the 
company must, without waiting to be sued, commence an action for in- 
terpleader. Sibley vs, Equitable Life Ass’e. Society, 78. 


See Premium 4, 5; Premium Norte 2, 4. 
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IRON SAFE, See Proors or Loss 3, 












JUDGMENT. 


Evipence.—Judgments which appeared unsatisfied of record, but which the 
evidence showed to be satisfied, are not a breach of warranty that there 
was no encumbrance. 


An action pending by a judgment creditor of a former owner, to subject the 
property to a judgment against such owner, on the ground of fraudulent 
conveyance, is not an encumbrance within the policy, nor was it a breach 
of warranty that the insured was sole and undisputed owner. Lang vs. 
Hawkeye Ins. Co., 376. 

See MortTGAaGEE 4; 








JUDGMENT CREDITOR. 


APPLICATION oF INsuRANCE MonEy.—Plaintiff was a judgment creditor, secured 
by an attachment followed by a levy begun but not completed. As such 
creditor he obtained insurance and collected the insurance money after 
a loss. 


Held, That he was not bound to apply the money to his claim. The case is 
the same as that of a mortgagee insured, the insurance is a wholly collat- 
eral contract which the law allows him to make. International Trust Co. 
vs. Boardman, 456. 















KEROSENE. 

Strorine or.—The fire was caused by drawing kerosene on the insured prem- 
ises by lamp-light for a neighbor. The policy stipulated that kerosene 
should not be stored on the premises except to be used for lights if the 
same be drawn and the lamps filled by daylight under penalty of forfeit- 
ure. Two riders were attached, one granting the privilege of using 
kerosene for light, lamps to be filled by daylight only, the other, ‘“ privi- 
leged to keep not exceeding five barrels of kerosene oil on said premises.” 

Held, That there was nothing in the riders inconsistent with the prohibition 
against drawing by lamplight. 

Held, That the policy was avoided by its violation. Gunther vs. Liverpool, 
London § Globe Ins. Co., 295. 








See Risk 2. 
LAPSE. 
LEX LOCI. 





See TITLE 8. 






See TontingE. Wrre’s Poticy 1. 

LICENSE. 

Monicrpat Orpinance.—An ordinance of the city of Chicago exacting a license 
fee from foreign companies, in the absence of any special power conferred 
by the act of incorporation, is void. 

Such an ordinance is not authorized by the Illinois act of May, 1879, subject- 
ing the agency receipts of such companies to the same municipal taxation 
as other personal property, and to be in lieu of all municipal licenses. 
Nor does a proviso excepting a tax of 2 per cent when authorized for tire 
departments confer power to exact the license. 

Such an ordinance is not valid under the police power of the State. City of 
Chicago vs. Phenix Ins. Co., 201. 

















See Foreign Company. 






LIGHTNING. 


ConTAINED 1N.—The policy on a barn and its contents insured specifically 
horses ‘‘all contained in” the barn, and provided that it ‘‘ does not cover 
VOL. XVIII.—59. 
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or insure personal property of any kind while removed from the particu- 
lar building herein described, or kept or used in any other place or loca- 
tion, unless otherwise specitied.” A written clause covered ‘loss or 
damage by lightning whether fire ensues or not.” 

Held, That the policy did not cover a horse killed by lightning in a pasture- 
field. Haws vs. St. Paul F. §. M. Ins. Co., 561. 


LIMITATION. 


1. CHANGE or Surr.—A benefit certificate provided that action must be begun 
within a stated time ; by mistake an action at law was brought against 
the association for the amount, whereas the suit should have been in equity 
to compel an assessment. 

Held, That under the Iowa code the petition may after reversal of judgment 
be changed by amendment to one of equity, and such amendment does not 
introduce a new cause of action. Newman vs. Covenant Benefit Ass’n, 300. 

2. In Case or Mrnors.—An accident policy stipulated for payment to the 
children of insured, who were minors; also that suit must be brought 
within one year. 


Held, That a suit not instituted within the specified time was barred, the lim- 
itation runs during the minority of the beneficiaries. Suggs vs. Travelers 
Ins. Co., 228. 

3. Poticy Cannot Warve Sratoute.—The Iowa statute provides that actions on 
policies shall not be begun within ninety days after notice of loss. 


Held, that a policy provision that the contract was wholly embraced within 
the policy and application, could not waive the statute, and a declaration 
by the company that the policy was void, would not waive the statute 
limitation and justify an earlier suit, nor estop the company from alleging 
that the suit was premature. Vore vs. Hawkeye Ins. Co., 337. 

4. RerormMaTiIonN—ReEmovau.—A suit originally begun in a state court by the 
assignee of a policy, who was a citizen of another state than the assignor. 
The suit was continued to allow a bill in equity to be filed to reform the 
contract, and such bill was filed in a Federal court. 


Held, That though under the act of 1875, original suit could not be brought 
on a policy by an assignee in a Federal court, unless it could also have 
been brought by the assignor, the restriction does not apply to suit origi- 
nally brought in a state court and thence removed to a Federal court. 


Held, That where the original action was brought within the time fixed by 
limitation, the subsequent bill for reformation is not barred because filed 
after the time had elapsed. Rosenbaum vs. Council Bluffs Ins. Co., 461. 


5. Sunpay.—The policy stipulated that suit must be brought within twelve 
months next after the fire occurred. The fire occurred on March 16, 1884. 
Suit was instituted March 16, 1885, the previous day being Sunday. 

Held, That where the right to bring suit on the last day of the limitation is 
obstructed by law by reason of its being Sunday or a holiday, suit may 
be brought on the day following. Owen vs. Howard Ins. Co., 146. 


6. WAIVER oF By AGENT—AssIGNMENT—GARNISHMENT.—Where it appeared that 
the company, through its agents, had recognized the validity of the pol- 
icy in the hands of an assignee and its liability, had pronounced the 
proofs satisfactory, and had promised that the claims should be paid as 
soon as pending garnishee suits were disposed of, these acts were a waiver 
of the clause requiring suit to be brought within twelve months. 


Judgments against the company as garnishee, by creditors of the insured, are 
invalid where not accompanied by a judgment against the debtor, and 
such judgments cannot be set up asa defense by the company on the 
ground that the assignment was in fraud of creditors, in a suit by the 
assignee of the insured. Horst vs. City of London Fire Ins. Co., 452. 


See Action 6; AssessMENT 1; TiTLE 11. 
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LIVE STOCK. See Licutninea. 
MANDAMUS. See Foreign Company. 


MEASURE OF DAMAGES. 


Waar 1s EvipENce oF Vatuation.—The extent of actual loss or injury to the 
property is the measure of damages recoverable under the policy. 

It was error to exclude testimony as to the excessive valuation placed on 
the goods insured, because the testimony was that of a witness who was 
an employe of defendant’s agent, as that fact, 1f it could affect the wit- 
ness at all, could only do so as to his credibility. 

The opinion of a witness, as to whether the plaintiff’s demand was based 
on a fair valuation of the property, was properly excluded. Lion Fire 
Ins. Co. vs. Starr, 873. 


See AssEssMENT 1; Computsory REFERENCE; EvipENce2; Paron Contract 2; 
Proors or Loss 13. 


MISREPRESENTATION, 


NEGLIGENCE IN CasE oF.—Where a policy was voidable at the option of the com- 
pany, on account of a misrepresentation in the application, and such 
avoidance would also render void the premium note given, but the mis- 
representation was made by the agent and would have entitled the in- 
sured to rescind. 


Held, That the insured could not, after discovering the misstatement, neglect 


to take action until after suit to recover on the premium note, and then 
claim that the policy was void. Plympton vs. Dunn, 808. 


MISTAKE. 
EVIDENCE OF IN CasE oF Poricy.—Where it is sought to show that a policy of 


insurance on the property of, and in favor of, a corporation was so drawn 
by mistake, and was really intended to cover merely the interest of a 
stockholder in such corporation, to whom the loss was made payable, it 
is incumbent on the insurance company to prove the mistake by evidence 
entirely plain and convincing, beyond reasonable controversy; otherwise, 
the policy must be held to express correctly the intention of the parties. 
Blake Opera House Co. vs. Home Ins. Co., 373. 


See Proors or Loss 7; REFORMATION. 
MORTGAGE. 


1, EvIDENCE As To INcUMBRANCE. —Parol evidence is inadmissible to show that 
a duly executed, acknowledged, and delivered mortgage was not in- 
tended, between the parties, to operate as an incumbrance upon the prop- 
erty mortgaged. 

A mortgage of property on which the wife may have a dower claim is good as 
against the husband; and, moreover, when the wife subsequently re- 
nounces her dower, the renunciation relates back to the date of the origi- 
nal mortgage. Clark vs. Ins. Cos., 488. 

2. Ser orF—ContTInGEntT INTEREST. —H. took out an endowment payable to him 
or his assigns on maturity, or in case of prior death to his children, on 
which he subsequently paid all the premiums. H. subsequently borrowed 
a sum from the company giving his note therefor secured by mortgage on 
property. Before the expiration of the endowment period the company 
failed, and proceedings were instituted in another State to foreclose the 
mortgage. 

Held, That H was entitled to have his interest in the policy set off against the 
mortgage and to an injunction against the sale of the property. 


The statutes of the States where proceedings were brought, provided that 
compensation could only take place between two moneyed debts, equally 
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liquidated and demandable, but that a demand in freconvention could be 
instituted by a defendant in another State for any cause. 

Held, That though the demand might not have been technically due when set 
up by way of compensation, it could have been allowed in reconvention, 
and if the result reached by the lower court was correct it would not be 
disturbed on account of the ground being incorrect. 

Held, That where it appeared that the principal interest was in H. and was 
sapable of computation, the contingent interest of the children would not 
be an objection to the allowance of his interest. Carr vs. Hamilton, 260. 


See TrTxe 12, 16. 
MORTGAGEE. 


1. Action By.—The policy provided that it was payable to ‘‘mortgagees as 
theirinterest may appear.” Subsequent to the tire the owner insured con- 
veyed the property to the sole mortgagee in consideration of the amount 
named in the mortgage, and the policy, and the latter was subsequently 
satisfied of record. 

Held, That the mortgagee as the real party in interest had a right to maintain 
action for the insurance money though the mortgage had been satisfied. 
Bartlett vs. lowa State Ins. Co., 339. 

2. AwarpD By AppratsERS.—The policy insuring H. was payable to W.. mortga- 
gee, as her interest might appear. The loss was submitted to appraisers 
with consent of H., but without the knowledge of W., and the award was 
less than the mortgage. 

Held, That W. was not concluded by the award, although she brought suit in 
the name of H. Halil vs. Fire Ass’n, 152. 

3. INsuRABLE INTEREST—GARNISHEE.—A policy insuring chattels was indorsed 
payable to the mortgagee as interest might appear. The mortgagee failed 
to properly file the mortgage so as to give it priority over other liens. 
After the loss the owner also gave the mortgagee an order on the com- 
panies for the money, which they promised to pay. Subsequently credi- 
tors attempted to secure the money by garnishment. 

Held, That as the mortgagee had an insurable interest to the extent of the 
policy, and the mortgage was good between the parties though not prop- 
erly filed, the mortgagee was entitled to the money, irrespective of the 
superior claims of attaching creditors to the property insured. The order 
given upon the companies was not essential to the rights of the mortgagee. 
Watertown Fire Ins. Co. vs. Cherry, 392. 

4, Jupament.—The policy insured H. payable to T. as his interest might ap- 
pear, T. being the mortgagee. The policy contained a covenant that if 
the property should become incumbered by mortgage, judgment, or other- 
wise, without the written consent of the company, it should be void. H. 
afterwards executed two judgment notes to a creditor, under agreement 
that no judgment should be entered, but judgment was entered by the 
creditor, and H. only learned the fact after the fire. 

Held, That the policy was avoided by breach of covenant. The violation of 
his agreement by the creditor did not affect the company. Hench vs. Ag- 
ricultural Ins. Co., 486. 

OrnerR INsuRANCE By.—Where a mortgagee, to secure his interest in the 
mortgaged premises, takes out a policy of insurance thereon, running to 
the mortgagors, containing a stipulation against other insurance, the policy 
is defeated by unauthorized insurance obtained on the property by one of 
the mortgagors, Gillett vs. L. § L. § G. Ins, Co., 614. 

Svusroeation.—An insurer that has paid a loss to a mortgagee that covers 
only part of the mortgage, is not entitled to be subrogated to the evi- 
dences of debt to the extent of the loss paid. The debt must be paid in 
full before subrogation can be demanded. Phenix Ins. Co. vs. First Nat. 
Bank, 362. 


° 
See InsvurABLE INTEREST |, 
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MORTGAGOR. 


InsuraBLe INTEREST OF—CHANGE OF TITLE IN CasE OF PERSONALTY.—A policy was 
issued to a mortgagor after the decree of foreclosure, but before the ex- 
piration of the equity of redemption. 

Held, That the mortgagor was still the owner, and had an insurable interest 
to the full value of the buildings. 

Where personal property within the buildings was also covered by the policy, 
a change of ownership of the building would avoid the policy as to the 
personalty, where it was stipulated that if any part of the insured prop- 
erty ceased to be in the ownership of the insured the policy should be void. 

Held, That upon the expiration of the equity the interest of the insured ceased 
and the policy became void. 


Held, That the result was not affected by a resolution of the directors of the 
mortgagee extending the time of redemption, which was a mere promise 
that could not be enforced for lack of consideration. Zssex Savings Bank 
vs. Meriden Fire Ins. Co., 697. 


MUTUAL COMPANY. 


1, AMENDMENT TO CHARTER—PLEADING—EstToppeL.—An amendment to the 
charter of a mutual company provided that the company must be noti- 
fied in case of suspension of a mill for more than twenty days or the insur- 
ance should be suspended after such time until resumption. 

Held, That in Iowa, such an amendment must be by an instrument signed 
and acknowledged by the authorized parties and recorded in order to be 

yalid. 

A reply which fails to deny the allegations in the answer, while setting up 
new matters, must be taken as admitting them on demurrer. 

A reference in the reply to an allegation in the answer as ‘‘an alleged fact,” 
is not an admission that it is a fact which dispenses with proof. 

Held, That the member of a mutual company is not estopped from denying 
the legality of an article of incorporation of which he had no previous 
knowledge. Day vs. Mill Owners Mut. Ins. Co., 750. 

2. AuTHority or AGenT.—Where a mutual company authorizes a party as its 
agent to deliver the policy and receive the premiums, it cannot set up 
by-laws requiring premiums to be paid only to agents duly authorized, 
and providing that no person shall be authorized to act as agent without 
a prescribed certificate. Such by-laws are for the benefit of the company, 
and may be waived by authorizing a party to act as agent who has not re- 
ceived the required certificate. Susquehanna Mut. F. Ins. Co. vs. Elkins, 483. 


3. ConstrucTION or By-Laws as To ASSESSMENTS.—The by-laws of a mutual com- 
pany provided that assessments should be rated according to the follow- 
ing classification. ‘‘ First. All members whose policies were in force when 
the assessment may be declared shall be liable to assessment for all losses 
* * unpaid and all other liabilities then existing against the company, 
subject toabatement as hereinafter specified. Second. All members whose 
policies have expired and are not in force at the time such assessment is 
declared, shall, nevertheless, be liable to assessment for all unpaid losses 
and other liabilities which existed at the time of the expiration of such 
policy or policies, pro rata with those then in force, and the amount thus 
ascertained and levied upon such expired policies to be deducted from the 
gross amount of liabilities of the company for which such assessment is 
to be made, and balance of liabilities then remaining to be assessed upon 
the policies then in force.” 

Held, That an assessment must, in the first instance, be laid on policies in 
force at the time of loss whether since expired or not, and in case of de- 
ficiency the balance must be assessed on policies issued subsequent to the 
loss and in fogce at the time of assessment. Susquehanna Mut. F. Ins. Co. 
vs. Stauffer, T70. 
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4, Rerormation.—A policy of insurance in a mutual insurance company recited 
that, in consideration of the premium paid, the company should be liable 
according to the terms of the constitution, by-laws, and conditions, to 
make good all damage or loss by fire during the time specified. Annexed 
to the policy were a number of by-laws denominated ‘‘Conditions of In- 
surance.” The company endeavored to set up against a subsequent 
assignee of the policy a condition in the by-laws not annexed to the pol- 
icy, making it void in case of vacancy Held, that the holder of the 
policy is entitled to have the policy reformed so that it shall be subject 
to such by-laws only as were so annexed. Miller vs. Hillsborough Mutual 
Fire Ins, Ass’n, 391. 


5, UnavuTHorizep Business By—WatverR OF OTHER INSURANCE.—Mutual compa- 
nies in Michigan, being prohibited from doing business in more than three 
counties. a policy issued outside of the three counties named in the 
charter is void. 

Failure to disclaim liability until after suit is brought, together with a prom- 
ise to pay and an assessment for the payment, constitute a waiver of 
other insurance. Eddy vs. Merchants, etc., Ins. Co., 640. 


See AGEnt 1; PREMium NoTE 2, 4. 
MUTUAL LIFE ASSOCIATION. See Bonn. 
NEGLECT. 


To Save Property.—A policy provision exempting from liability for loss result- 
ing from the lack of diligent effort to save property is not violated unless 
loss was due to such neglect. Jones vs. Howard Ins, Co., 885. 


NEGLIGENCE. 


WHEN No DEFENSE.—In an action to recover upon a policy of insurance for a 
dwelling-house destroyed by fire, an answer alleging that the fire was 
saused by the culpable negligence and carelessness of the assured is no 
defense, where no facts are set forth tending to show that the culpable 
negligence was willful or fraudulent One of the objects of insurance is 
recompense for one’s negligence. Therefore, if the negligence of the 
assured is not willful, or of such a degree as amounts to fraud, the insurer 
will be responsible. Phenix Ins. Co. vs. Sullivan, 67. 


See AccrpDENT6; BENEVOLENT SocreTy 1; Carrrer 2; MiIsREPRESENTATION ; 
WATCHMAN. 


NOTICE. 


Detay 1n.—A delay of fifty days in giving notice of loss, without any excuse, 
is an unreasonable delay. Piciel vs Phaenix Ins. Co., 598. 


See AssEssMENT 6; PRroo¥s oF Loss 1, 
NOVATION. See INsotvency 3. 
OFFICERS. See BENEVOLENT Socrety 13. 


OPEN POLICY. 


1, Entry or Risk—Evimence.—A marine risk upon which application for in- 
surance under an open policy had been made was accepted by the company 
in a telegram to its agent, who thereupon sent word to the applicant to 
forward his policy book for the entry of the risk, requesting that the book 
be sent through the brokers who had negotiated the risk. Through in- 
advertence of the brokers, the risk was not entered by the agent though 
all supposed it had been, and as usual in such cases no premium had been 
paid when the loss occurred shortly after. 
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Held, That equity will compel the entry of the risk and payment of the loss, 
though the policy stipulated that the risk must be entered to be valid. 
The company through its agent was responsible for the failure to make 
the entry. 


Held, That parol evidence was admissible to show the method of dealing of 
the company in respect to risks entered in open policies. Phanix Ins. Co. 
vs. Ryland, 205. 

2. VatuaTion.—An open policy was written on excess of value above $20 per 
barrel on spirits to be forwarded by a carrier, $150 to be deducted 1n all 
cases in lieu of average, the insurer to be subrogated to the extent of 
amount paid, and any act of the insured tending to defeat or reduce the 
claim to subrogation, to forfeit the insurance. Seventy-five barrels cov- 
ered by the policy, of the value of $7,308, was forwarded at a stipulated 
valuation with the carrier of $20 per barrel. 

Held, That the reduced valuation for purposes of carriage did not defeat the 
policy. The latter provided only that an existing liability with the car- 
rier should not be diminished when perfected; not that such liability 
should be perfected. idd vs. Greenwich Ins. Vo., 384. 


ORAL CONTRACT. See ALrenatIon. 


OTHER INSURANCE. 


1. FAILuRE To CaNcEt AFTER Notice or.—The policy provided that it should be 
void in case of other insurance ‘ without notice and consent of this com- 
pany. * * *” It also authorized the company to terminate the con- 
‘tract at any time, at its option, by giving notice and refundiug a ratable 
proportion of the premium. Held, that additional insurance, unless con- 
sented to, or unless a waiver was shown, ipso facto avoided the contract, 
and the fact that the company had not, after notice of such insurance, 
canceled the policy, did not justify the lezal conclusion that it had 
elected to allow it to continue in force. Johnson vs. American Fire Ins. 
Co , 724. 

2. KNowLEDGE oF AGENT.—The policy provided that it should be void in case 
of other insurance without consent indorsed, that the managers alone 
were authorized to grant any privileges or make any changes, and in- 
dorsements varying the contract by agents or sub-agents were void. 

Held, That information to the local agent of other insurance, and his agree- 
ment to notify the company did not waive policy provision, and the court 
properly directed a verdict for the company, where it appeared that the 
consent of the managers had not been obtained. 

Held, That the existence of other insurance in excess of the policy limit at the 
time of insuring, which was expected to be canceled, but was not, would 
not justify additional subsequent insurance to keep up the excessive 
amount. Zimmerman vs. Home Ins. Co., 605. 

3. LacHEs—Onmission or Consent. —Action.—The policy provided that it should 
be void in case of additionalinsurance. The agent who issued the policy 
had plenary powers and previously agreed with the insured for additional 
insurance, and furnished the policies in other companies which he 
represented. 

Held, That a failure by the insured to read his contract was not laches which 
barred him from relief. 

Held, That the consent to other insurance having been omitted by the agent 
through an oversight the policy should be reformed. 

Held, That where the original action was at law, the pleadings could be 
amended to have the case tried in equity before its final submission. 
Barnes. vs. Hekla Fire Ins. Co., 355. 

4. Waiver By AGENT AND ApsusteR. —Where an insurance policy provides that 
if the insured shall procure additional insurance without the consent of 
the insuring company, the policy shall be void, and that the agent has 
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no authority to modify any of its conditions, and the insured procures 
additional insurance on a representation of the agent that it will be all 
right, and the property is destroyed by fire, the company is not estopped 
to deny its liability, although the insured, through no fault or frand of 
the company or its agent, had never seen the policy, and although the 
agent had authority in a certain way to consent to additional insurance, 
and had done so in other cases; he not having consented in this case 
within the line of his authority, or in the manner prescribed by the policy. 

After the loss the company was informed by its agent that there was addi- 
tional insurance on the property destroyed, contrary to the terms of the 
policy, and that he knew of such insurance at the time it was procured, 
and had assisted in procuring it, but, not being requested to consent, 
and not remembering that his consent was necessary to the additional in- 
surance, had not indorsed it on the policy, as required. The company 
replied, stating it supposed this would be a waiver of its rights on the 
subject of additional insurance. The company’s adjuster subsequently 
requested the assistance of the insured in adjusting the loss, and offered 
him a portion of the policy in full satisfaction. The insured testified that 
the adjuster said nothing about the additional insurance, but the adjuster 
testified that he told insured that the company was not legally bound to 
pay any part of the loss on account of the additional insurance. Held, 
that the question whether the company had waived the condition of its 
policy in regard to additional insurance should have been submitted to 
the jury. Cleaver vs. Traders’ Ins. Co., 36. 


See AcEent 6; Contrrevtion 1; Description ; MortGaGer 5; Mutua Company 5; 
Pouricy 1; Proors or Loss 8, 7. 


PAROL CONTRACT. 


1, Evipence or—AvtTHority oF AGENT—Broker.—Where there was evidence 
that the broker of the insured had filed a written application for insur- 


ance on a special risk with the agents of the company, full in all its 
details, that the premium had been agreed on, and that it was agreed 
that the risk should be binding provided the company was not already 
on, the question was properly submitted to the jury whether there was 
a binding agreement for insurance. 

The commission of authority had not at the time of negotiating the insurance 
reached the agents and was not received until after the fire. They had 
previously, however, received two letters, the first from the general agent, 
Van Valkenburgh, stating that if their appointment was contirmed they 
should not write special risks. The second wasfrom the company stating 
that their commission as agents for the city of Brooklyn was that day 
forwarded by mail and adding ‘‘We deem it unnecessary to enter into 
any detailed instructions as to the conduct of our business at your 
agency as our Mr. Van Valkenburgh has written you upon that subject.” 

Held, That the agent’s authority to insure specials in Brooklyn was not re- 
stricted as to third parties innocently dealing with them by these letters. 

Held, That the showing of the letter from the company to the broker was not 
notice to him of the restrictions as to specials contained inthe letter of 
Van Valkenburgh. Ruggles vs. American Central Ins, Co., 863. 

2. WHEN CoMpLETE—MEASURE OF DaMAGES—INCREASE OF RISK—PRoors oF Loss. 
There was uncontradicted evidence that the agent agreed to write a policy 
of a specified amount and duration for a specified premium. The agent, 
however, testified that he suggested that the company might be unwilling 
to carry the risk. No policy was in fact written, nor was the risk re- 
ported to the company. 

Held, That there was a completed agreement to insure though the premium 
was not paid, and an action for damages for breach of contract would lie. 


Held, That the damages was the amount to be insured within the value of the 
property and which was destroyed by fire. 





Index to Volume XVIII. 937 


It could not be alleged that other property was present which increased the 
risk and which was not disclosed, in the absence of any previous inquiry. 


After notice in such case, proofs of loss in compliance with a policy if issued, 
cannot be demanded. Campbell vs. American Fire Ins. Co., 180. 


PLEADING. 


1. ALLEGATIONS 1In,—The allegations of any appointment or authority, appear- 
ing as new matter in a reply, shall be deemed to be controverted by the 
adverse party, as upon direct denial verified by the affidavit of the party, 
his agent or attorney, without the filing of any pleading. Continental 
Ins. Co. vs. Pierce, 372. 


2. AVERMENT—PRroors or Loss—ArBrirraTion.—In counting on a policy, it is 
unnecessary to aver performance of anything warranted to be true when 
the policy is issued, because there is nothing to be performed. 

Complaint in which it does not appear that proofs were furnished within the 
stipulated time before action was brought is fatally defective. 


An allegation that due proofs were furnished, and that all the policy condi- 
tions were performed, is not sufficient, since these things would not entitle 
to a right of action. 

An allegation that arbitration was offered by the insured and refused, and 
that payment of the loss was refused, does not cover the defect. Arbitra- 
tion may prolong, but cannot shorten, the time within which suit may be 
brought. Cowan vs. Phoenix Ins. Co., 443. 


3. Res ApsupicaTA—ALTERNATIVE REvIEF.— Neither a judgment of non-suit nor 
one dismissing a suit for want of proper parties will sustain a plea of res 
adjudicata. 


The courts of this State administer both legal and equitable relief. Prayers 
in the alternative asking for either are not inconsistent. Weinburger vs. 
Merchants Mut. Ins. Co., 192. 


4. SUFFICIENCY OF AVERMENT—-EvipeNcE—An averment that the barn and con- 
tents, specifically enumerating them, were destroyed by fire without his 
fault is a sufficient averment of occupancy. A further averment that 
the property was that of the plaintiff on his property, and that he was 
damaged thereby, and had performed all the terms of the contract, sufti- 

- ciently states a cause of action. 


At is sufficient to show the fulfillment of the conditions of recovery, the 
burden of proving untruthfulness of the representations is on the de- 
fendant. Pickel vs. Phoenix Ins. Co., 592. 


See BENEVOLENT Socrety 16; Proors or Loss 1. 


POLICY. 


1. ACCOUNTING WHEN Two IssvED By MistaKeE.—Where a policy was issued to S. 
and subsequently another policy on the same property was issued by the 
same company to B. on the erroneous assumption that S. had lost all 
interest in the property. S. did not lose his rights in the original pol- 
icy if the second policy was issued without his consent. 


Held, That S. would be entitled to ask an accounting from B. for money re- 
ceived under the second policy without invalidating his claim under the 
original policy, if he was not privy to the issue of the second policy. 
The two contracts are as distinct as if issued by different companies. 
Commercial Union Ins. Co. vs. Scammon, 133. 


2. REFERENCE TO IN APPLICATION—KNOWLEDGE OF ConpiTIoNs.—A person doing 
business with an insurance company ought to inform himself of its gen- 
eral course of doing business as to the terms and conditions of the policy 
issued on his ‘application. Ignorance of the conditions and exceptions in 
the policy will not, without fraud, avail as an excuse for violating the 
terms and conditions of the policy. 





938 Index to Volume XVIII. 


It isa maxim of the law that words referred to are covered as incorporated 
and the same rule applies where a particular clause refers to another 
clause in the same instrument, or to one disconnected with the instru- 
ment to which reference is made. An application for an insurance policy 
containing a reference to a clause making exceptions, the latter clause 
forms a part of the application. ‘The application and the policy must be 
considered as one instrument. When there is no ambiguity requiring 
explanation in the language of a written contract, and the intent is plain 
and complete, no evidence will be admitted to give another construction 
to it than that which is so plainly expressed. Weinburger vs. Merchants’ 
Mut. Ins. Co., 192. 


See Open Pouicy 1, 
PRACTICE. 


Fai or BurtpiInc—BurDEN or Proor.—The policy provided that if the build- 
ing fell except as the result of a fire, the insurance should cease and de- 
termine. The company in its answer admitted the insurance, destruction 
of the property, and amount of loss, but alleged that the building fell, and 
was a wreck, before the insured contents caught tire. The Kentucky Code 
provides that the burden of proof in the whole action lies on the party 
who would be defeated if no evidence were introduced on either side; also, 
that the party having the burden of proof, shall have the conclusion, and 
the adverse party the opening. 

Held, That the insurance company had the burden of proof, and was entitled 
to the conclusion, and a refusal to grant it by the court requires a reversal, 
unless the evidence is so palpably against the party as to render it idle to 
grant a new trial. Royal Ins. Co. vs. Schwing, 451. 


PREMIUM. 


1, AVERMENT oF Facts Recarpinc Non-PayMENT.—Where, in a suit upon a pol- 
icy of life insurance, the plaintiff relies upon the provisions of a statute 
of the state of the company that issued it, to avoid the effect of a for- 
feiture for non-payment of premiums, the facts bringing the case within 
such provision must be averred. Scheifers vs. Mass, Mut. Life Ins. Co., 703. 


2. CANCELLATION IN CasE oF Non-PaYMENT—AGENCY OF Broker.—l. When a 
fire policy contains, among other terms and conditions printed upon 
it, a clause that the ‘‘company shall not be liable by virtue of this 
policy or any renewal thereof until the premiums therefor be actually 
paid,” and the policy also, at the time of its delivery to the assured, con- 
tains on its face an express acknowledgment that the premium therein 
stipulated to be paid has been received by the company, the latter is, in 
the absence of any averment of fraud, error, or mistake, estopped by such 
acknowledgment from claiming that insurance under the policy did not 
attach upon its delivery to the assured by reason of non-payment of the 
premium at or prior to that time. 


2. Where, under such circumstances, the policy has been delivered and in- 
surance under it has attached, although, in fact, no payment of premium 
had been then made, the insurer may, upon the demand made for such 
payment, when exigible according to the understanding between the par- 
ties, and the refusal or failure of the assured to make such payment, ter- 
minate the insurance by notice to that effect to the assured, and cancel 
the policy. 

3. When the insured and the insurer reside in different places, and the con- 
tract between them is made through an insurance broker, and the policy 
is delivered to the insured by him, it has been held by the Supreme Court 
of this state in Michell vs. Insurance Company (10 A, 737), that such 
broker is the proper person to whom to make payment of the premium. 

4. Courts may take judicial cognizance of the nature of the business carried 
on by insurance brokers and of their ordinary professional relations to the 
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parties to contracts of insurance made through them, and that those rela- 
tions are such that for the purposes of transmitting and delivering policies 
to the assured and collecting from them the premiums of insurance, they 
are ordinarily the agents of the insurers, whose allowances to them of 
commissions upon such collections constitute their principal professional 
Income, 


5. Where it appears satisfactorily that the brokers are the paid agents of the 
insurers to make such collections, no form of words in the policies, how- 
ever adroitly contrived, can be effective to transform them into agents of 
the assured to remit the premiums to the insurers. A device of words 
cannot be imposed upon the courts in place of an actuality of facts. If 
corporations are astute in contriving provisions designed to transform 
their agents into agents of those with whom they deal through them, 
courts will take care that such contrivances shall not be used as instru- 
ments of fraud or injustice. Judgment affirmed. South Bend Toy Co. vs. 
Firemens Ins. Co., 495. 


3. IncompLete Noticr.— The statute of New York provides that no life policy 
shall be forfeited for non-payment of premium unless after it becomes due, 
a notice stating the amount, the place where it should be paid, and the 
person to whom payable, shall be mailed to the party’s last known post- 
office address, stating that the policy will be void within thirty days. 


Held, That a notice received by the insured, but which was not directed to 
his last known business address, Gated prior to payment becoming due, 
and notifying him of the amount, when, and where payable, and that 
under the conditions of the policy parties failing to make prompt pay- 
ment were carrying their own risk, in the absence of any evidence when 
the notice was sent or received, was not a compliance with the statutory 
requirement. Phelan vs. N. W. Mut. Life Ins. Uo., 307. 


4. INTERPRETATION OF PoLicy As To INTEREST—Rescission.—The policy of life 


insurance involved in this case, interpreted by its own terms without 
aid from extrinsic evidence, imports that premium money not paid up, 
but retained by the assured as a loan made to him by the company, was 
to bear interest from the time the premium became due. Each annual 
premium, as to the full amount thereof, was due at the time fixed by the 
policy for its payment, and so much of the money as was not then paid 
remained due for the purpose of bearing interest, and it bore interest dur- 
ing the whole period the assured retained it as a loan, to wit, up to the 
maturity of the policy. 


Nothing appears in the extrinsic evidence which requires or justifies a differ- 
ent construction of the policy, in reference to the question of interest, 
from that to which its own terms give rise. 


A clause in the prospectus of the company saying: ‘‘ We require interest on 
one loan paid annually in advance; all other interest paid by dividends,” 
—did not import a guaranty by the company that the dividends would 
be sufficient to pay all other interest, but signified merely that dividends, 
so far as they might be sufficient, would be received in discharge of in- 
terest, save that which was specified as payable in advance. 


Upon the facts of the case, an alternative prayer in the declaration for a re- 
scission of the contract of insurance for an alleged fraud ought not to be 
granted after the lapse of more than fifteen years after the fraud, if any, 
was committed. MacIntyre vs. Cotton States Life Ins. Co., 832. 


5. WAIVER OF PayMENT —InTEREST.—A failure to pay the premium on a policy 
when due according to its terms is not excused by a pamphlet previously 
issued by the company and in the possession of insured, stating that 
thirty days of grace was allowed, where there was no evidence that the 
insured had been misled by the pamphlet, and where the policy in suit 
was a paid-up policy which had been taken in exchange for a policy with 
the provision as to grace. 
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A provision in such policies that they should be void if the interest be not 
paid when due is not unconscionable or oppressive. Fowler vs. Metropoli- 
tan Life Ins. Co., 857. 


6. WatvER OF WHEN OverR-pvE.—A reply which sets up a waiver of prompt pay- 
ment of assessments is not open to objection on demurrer as a departure. 


When a company by its conduct misleads the insured to believe that overdue 
premiums will be received it will be estopped to set up their non-pay- 
ment when due. 

Continuing to receive overdue premiums with a knowledge of the fact isa 
waiver of forfeiture from this cause where the other party is helpless to 
avert the consequences. 

A new assessment, with knowledge of prior delinquency, is a waiver of such 
delinquency. Odd Fellows Mut. Aid Ass'n. vs. Sweetzer, 289. 


See APPLICATION 8; ASSESSMENT 5. 
PREMIUM NOTE. 


1. Errect or Non-Payment—Parot Evipence.—A note given for part payment 
of premium provided that if not paid at maturity the policy should be 
null and veid and so remain until it was fully paid. In an action to 
recover on the note. 

Held, That the contract was an entirety, and recovery conld not be defeated 
by the claim that the consideration for the note failed through the policy 
becoming void after its maturity. 

Parol evidence was not admissible to contradict the terms of the policy. 
Robinson vs. German Ins. Co., 717. 


2. Liasriiry For ASSESSMENTS —In a suit on assessments on a premium note, 
where the question was as to the validity of assessments on premium 
notes for losses only, evidence regarding improper compensations of officers 
was irrelevant. 


Errors in notices of assessment as to amount due will not prevent recovery of 
the correct amount. 


A refusal of the court to allow claims for interest on the note and assessments, 
to be set off against a judgment obtained on the policy against the com- 
pany, is not an adjudication which bars these items in a suit on such 
assessments. 


Where the contract stipulates for the payment of all losses during the term of 
the policy regardless of the destruction of the property, and a provision 
for surrender in case of sale, but no surrender was made, the destruction 
of the building and subsequent sale of the land does not terminate lia- 
bility to assessments. Thropp vs. Susquehanna Mut. Fire Ins. Co , 339. 


3. LiaBmity IN Case oF INSOLVENT FrrE AND Marine Insurance Company.— 
1. Under the contracts for insurance made between the Millville Mutual 
Marine & Fire Insurance Company and those who became members of it 
by entering into such contracts, the by-law of the company, according to 
which deposit notes given for marine insurance were assessable only in 
proportion to the losses by sea, and deposit notes given for fire insurance 
were assessable only in proportion to the losses by tire, was expressly in- 
cluded as a term of the contract, and is binding upon the corporation. 


- Under the like contracts the by-law of the company, according to which 
losses by sea were to be paid only out of the funds derived from marine 
insurance, and losses by fire were to be paid only out of the funds de- 
rived from fire insurance, was excluded by the terms of the contracts, and 
is not binding upon the insured persons sustaining loss. 

According to a by-law made part of such contracts, the secretary, upon 
cancellation of a policy, was to retain the premium note until a proportion- 
ate part of all prior assessments aud losses was paid. The directors of the 
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company having voted to cease writing policies, and that 2} per cent on 
their premium notes could pay all existing fire obligations, and that 
the secretary should require a payment of that percentage on policies 
offered for cancellation, the secretary surrendered certain premium notes 
on receipt of 25 per cent thereof and the canceled policies. Held, That 
the makers of those notes remained liable to a proportionate part of prior 
losses, which exceeded the assessment of 24 per cent. 


4. Under section 80 of the corporation act (Revision, 174), the judgment 
creditors of insolvent corporations are preferred, in the distribution of the 
funds, only so far as they have acquired liens. Doane vs. Millville Mut. 
M. § F. Ins. Co., 529. 


4, Murvat Company—Non-PaYMENT or INTEREST IN CasE oF Parp-uP Poricy.—A 
paid-up policy taken in lieu of another recited that it was in consideration 
of a certain sum and of the annual payment of interest on certain notes, 
and provided that any indebtedness should be deducted, also that in case 
any note should not be paid at maturity, or the interest on any note not 
paid annually in advance, the policy should be void; also that if the in- 
terest should not be so paid, then if interest had been regularly paid on 
all premium notes, the company should only be liable for a proportionate 
part for which a new policy should issue if applied for in twelve months. 

Held, That the conditions had no application to a paid-up policy, and the 
non-payment of interest did not work a forfeiture. The interest was an 
indebtedness to be deducted from the policy. 

Held, That in case of a mutual company the insured was entitled to know the 
amount of interest due after deducting his share of the profits before for- 
feiture for non-payment could be claimed. Lddy vs. Phenix Mut. Life 
Ins. Co., 804. 


5. Part PayMent To AGENT as A WartveR.—The policy provided that in case of 
failure to pay the premium note when due, it should be void and could 
not be revived without the company’s consent, but that this should not 
prevent the company from collecting the note by suit or otherwise, but 
this should not revive the policy which should remain void until the note 
was paid and should then revive. 


Held, That a reception of part of the money due on a premium note was not a 
waiver of the company’s right to treat the policy as void until the whole 
was paid. 

Where the note provided that it should be payable at the company’s office, 
and the policy provided that no agent should waive its provisions, al- 
leged payment to a local agent would not affect the case. Curtin vs. 
Phenis Ins, Co., 565. 


6. Watver or Payment.—The policy provided that it should not be liable in 
case of default in the payment of any ins'allment of the premium note. 
An installment was payable at a specific date and default was made. 


Held, where there was evidence that the company had been accustomed to 
notify the insured and others when installments came due, that if the 
company by its habits of business creates a belief in the mind of the pol- 
icy-holder that payments may be delayed until required, this is a waiver 
of the right to demand a forfeiture. Dube vs. Mascoma Mut. Ins. Co., 227. 


See EvIDENCcE 3. 


PROOFS OF LOSS. 


1. ALLEGATION As TO.—The petition alleged that the loss occurred ‘‘on or about 
April 14, 1886,” and that notice and proof of loss was given “ on or about 
June 19, 1886.” 

Held, On demurrer, that such petition does not show that more than 60 days 
intervened between the loss and notice and proof to defendant. District 
Township of Sidney vs. Des Moines Ins. Co., 76. 
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2. AVERMENT AS TO—EFFECT OF ADJUSTMENT—CoMPROMISE BY AssIGNoR.—When 
it is averred that all things required by the policy had been complied 
with, it is not necessary to aver specially the performance of each and 
every condition precedent, such as notice and proofs of loss. 

After a company has by an adjustment taken cognizance of a loss, it may be 
assumed by the insured until notified to the contrary that no further no- 
tice or proofs will be required. 

When the amount of liability is ascertained and uncontroverted, an agree” 
ment to accept a less sum in discharge of the debt will not be enforced un- 
less supported by some new and independent consideration. The as- 
signor of a policy subsequent to the loss with knowledge of the company 
‘annot bind his assignee by any agreement to accept less than the 
amount due. American Central Ins. Co. vs. Sweetzer, 224. 

3. Iron Sare CxrausE--Promissory Warranty.—A clause in a policy of fire 
insurance that the commercial books of the assured shall be kept in an 
iron safe at night is a promissory warranty, and a failure to comply with 
it will avoid the policy. A partial compliance by putting some of the 
books in an iron safe is insufficient. Where the assured fails to comply 
with this condition and his books are destroyed by fire, so that the 
amount of his loss cannot be proved by his books, he can make proof in 
no other manner. It is incompetent for the court to determine whether 
or not the promissory warranty is material or immaterial; it suffices that 
the parties have made the agreement and they must be held strictly to it. 
Landman vs. Hartford Fire Ins. Co., 213. 

4. Loss or Inventory —Svurricrency or Watver.—The policy required an inven- 
tory of the goods lost to be furnished, showing the quantity, value, ete. 

Held, That where the books and inventory had been destroyed, and an at- 
tempt was made to furnish as accurate an inventory as possible, it was 
for the jury to say whether the proofs were sufficient. 

Held, That a delay of a month in objecting to the proofs, and another delay of 
a week before objecting to the supplementary proofs then furnished, 
there was evidence for a jury of waiver of the defects. Peoples Fire Ins. 
Co. vs. Pulver, 785. 

5. Maaisrrates’ CErtTiricate.—When the requirements of the policy make it 
the duty of the insured to submit, with the proof of loss, a certificate of 
the nearest magistrate, and a certificate is furnished, to which no objec- 
tion ismade within a reasonable time, the insurer will be estopped from 
making objections on the ground that it is not by the nearest magistrate. 
Nease vs. Attna Ins, Co., 541. 

6. MaaisrraTEs’ CERTIFICATE—OTHER INsuRANCE.—The policy required the cer- 
tificate of the magistrate living nearest as to certain tacts regarding the 
loss. The certificate of such magistrate was furnished, which stated, 
among other things, that he was unable to appraise the damages as was 
called for, and this being objected to, the certificate of another magis- 
trate living farther off but whose office was nearer, was furnished, which 
contained the additional facts demanded, 

Held, That the two certificates were sufficient compliance with the policy. 

Held, That where there was no provision in the policy avoiding it on account 
of prior insurance, and a production of the application was refused when 
demanded, a refusal to charge as to the effect of such prior insurance was 
not error. Agricultural Ins. Co. vs. Bemiller, 466. 

7. MisTaKE IN CasE oF SETTLEMENT—OrTHER INSURANCE. Where the insured in 
his proofs prorated the loss between the defendant company and other 
insurers, and it was settled on that basis, he could not afterwards re- 
cover an additional sum on the ground of a mistake as to the validity of 
other insurance, 

Another policy stipulating to be void in case of other insurance, is only void- 
able at the election of the insurer, and is valid other insurance within 
the meaning of the first policy. Saville vs. tna Ins. Co., 586. 
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8, Propvuction or Account Booxs.—An insurance policy, containing a clause 
requiring the assured to produce account books and vouchers in case of 
loss by tire, is not avoided by failure or refusal to produce them, unless 
the policy provides in express terms for such forfeiture; but the failure 
or refusal may be proven, and is a proper subject of cominent before the 
jury as to the extent of the loss. Lyon Fire Ins. Co. vs. Starr, 873. 


9. REASONABLE DILIGENCE —SILENCE AS WalvER.—The policy required that sworn 
proofs must be furnished as soon as possible after notice of loss, which 
must be given forthwith. 

Held, That this was a condition precedent, and satisfactory evidence of proper 
compliance is a prerequisite to recovery, unless waived. 

Held, That forthwith means with reasonable diligence under the cireum- 
stances. 


Held, That mere silence of the insurer is not a waiver of preliminary proofs. 
Central City Ins. Co. vs. Oates, 761. 


10. Sarge CLrauvse—Watver By ApsusterR.—The insured agreed to keep his books 
showing sales and purchases, and inventory in a fire-proof safe, but failed 
todo so. After the fire an adjuster served a written notice on the insured 
to furnish original bills of purchase, or if destroyed, certified copies of 
them, under the conditions of the policy. Copies were procured at con- 
siderable labor, and were examined by the adjuster, after which payment 
was refused. 

Held, That where the claim was placed in the hands of the adjuster for settle- 
ment he had authority to waive forfeiture for failure to comply with the 
agreement. 

Held, That the requirement to procure duplicate copies was a waiver of for- 
feiture. Brown vs. State Ins. Co., 137. 

11. Trrte In Case oF ASSIGNMENT -VALUATION—ORIGIN OF F'rRE—SUFFICIENCY 
or.—An objection to proofs as to title because the insured did not state 
the fact of an assignment subsequent to the loss is frivolous. 

The accuracy of a valuation in the proofs is a question for the jury. 

A statement as to the origin of the fire, that it was unknown, 1s sufficient. 


The character of a notary’s certificate cannot be objected to when such cer- 
tificate was not required. 


The company may not arbitrarily delay demanding books and vouchers until 
long after proofs have been rejected. 


A requirement that the written portions of other policies should be stated in 
the proofs is sufficient! complied with by describing them as concurrent 
and covering the same »operty with the one in suit. Jones vs. Howard 
Ins. Co., 885. 


12. Watver sy Apsuster.—The company was promptly notified of the loss, 
and the adjuster thereafter had frequent interviews with insured, and the 
latter at his request furnished a builder to make plans, specifications, and 
an estimate of the cost of replacement. But the builder declined to do 
so, whereupon the adjuster selected another builder, who made the re- 
quired estimates. The adjuster declined to allow the co-operation of 
another builder to be selected by the insured. The parties being unable 
to agree, formal proofs were afterwards forwarded to the company, which 
were returned as unsatisfactory, with the demand for specifications and 
plans. The policy required proofs to be made, but required specifica- 
tions only when requested. 

Held, That further proofs and specifications were waived by the conduct of 
the adjuster. Ligon vs. Equitable Ins. Co., 610. 

13. Watver.—CeERtTIFICATE.—EviIpENCcE.—A letter tending to show efforts on 
the part of plaintitf to ascertain the company’s objections to the suffici- 
ency of the proofs of loss that they might be corrected was properly 
admitted as evidence of waiver. 
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The certificate of a notary as to the amount of loss required by the policy is 
not binding as to such amount on the insured. 

Testimony of witnesses who saw the ashes as to their opinions deduced there- 
from, regarding the quantity of goods lost was properly excluded. Bir- 
mingham F. § M. Ins. Co. vs. Pulver, 17. 


See Action 4; AGenT 13; AssEssMENT 2, 3; Paro~t Contract 2; PLEADING 2; 
Tite 4, 9. 


RAILROAD. See BENEVOLENT Socrety 1. 


RECEIVER. See Deposit; Premium 4. 


RECIPROCAL LAW. See Taxation 1. 
REFORMATION. 


Errect oF Prior AcTtioN—EviDENCcE OF Mistaxe.—The mere commencement of 
an action for damages for breach of a written contract, the action being 
afterwards dismissed without a determination on the merits, does not 
conclusively bar a subsequent action for reformation of the contract. 

Evidence considered as showing conclusively a mutual mistake in writing ¢ 
policy of insurance, the policy by its terms not embracing the property 
intended to have been insured. Spurr vs. Home Ins. Co., 619. 


See BENEVOLENT Society 16 ; Lumration 4; Trrne 11; Vacant 4. 
REINSURANCE. 


DeEcLARATIONS OF AGENT—INCUMBRANCE—EstoppPeL.—In an action against am 
insurance company for loss by fire, plaintiff alleged that the com- 
pany insuring the property had reinsured it with defendant. To 
prove such reinsurance, the court admitted a letter written by the 
manager of defendant, who had charge of adjustments and payments of 
losses in the territory in which plaintiffs loss occurred, written to plaint- 
iff in answer to a demand for a payment of the loss, admitting the re- 
insurance, but denying liability, on the ground ofa breach of a condition 
in the policy against incumbrances. Conversations of the manager, 
making similar admissions, were also proved. Held, that, though the 
declarations related to past transactions, they were made by an agent 
acting within his authority, and were therefore competent. 


Such admissions being uncontradicted, and sufficient to establish the alleged 
contract of reinsurance, the admission of another letter from said man- 
ager, written prior to the loss, offered to prove the same fact, if error, is 
harmless. 

Such a contract for reinsurance is a direct and absolute liability of defendant, 
and not within the statute of frauds. 


In such ease, though the court gives instructions relating to the law of 
estoppel applicable to the conduct of defendant, with reference to the 
alleged contract, without evidence to warrant them, the error is harm- 
less when such estoppel only tends to establish the contract, which is 
sufficiently proved by uncontradicted evidence. Bartlett vs. Firemens Fund 
Ins. Co., 554. 


REMOVAL. 


To Feperat Court—Amount Invotvep.—The declaration contained a special 
count on a policy of $2,250, on special property, alleging damages of 
$2,000, for which, with costs, suit was brought, and also common 
money counts in assumpsit for $2,000, for which, with costs, suit was 
brought. 

Held, That so far as appeared, $4,000 was the amount in dispute, therefore 
the suit was removable from a state to a Federal court, under the act re- 
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quiring the amount in controversy to exceed $2,000. Platt vs. Phenix 
Ins. Co., 487. 


See ConTAINED IN 3. 
RENEWAL. See Limrartton 4. 
REPLACEMENT. See Tire 5. 

REPRESENTATION. 


Description IN AppLicaTion.—In an action ona policy of insurance, where 
the policy contained a clause in the following words: ‘And it is 
expressly understood and agreed by the parties hereto that appli- 
cation and survey No. 184,108, made by the assured, is hereby made 
a part of this policy; and a warranty on the part of the assured, 
and that this policy is issued upon the faith of the statements in 
said application and survey as they thus appear in writing therein 
only;” and the application indorsed on the said policy contained 
the following: ‘‘ Eighth. Chimneys, what kind? Galvanized iron cap. 
* * * Seventeen. Granary, its size, age, condition, and present cash 
value? * * * Eighteen. Its direction and distance from house f 
Northwest, 100 feet. * * * Twenty-two. Is it incumbered in any 
way? If so, how much, and whendue? The entire incumbrance, none.” 
On the trial there was evidence on the part of the defendant tending to 
prove—First, that there was no galvanized iron cap on the chimney or 
roof ; second, that the granary was only 46 feet distant from the house; 
third, that at the date of application and insurance, there was a valid 
and subsisting mortgage on the insured premises for $500. At the close 
of the evidence the plaintiff moved the court to strike from the record, 
and exclude from the jury, all the testimony of the defendant with refer- 
ence to the incumbrances upon the premises described in the policy of in- 
surance, and all the testimony with reference to the distance of the 
house from the granary, which motion was sustained by the court. Held, 
Error, and a new trial granted. State Ins. Co. vs. Jordan, 276. 


See AGENT 10 ; APPLICATION 7; RESCISSION. 


RESCISSION. 


REPRESENTATION OF AGENT.—N., the general agent of a life company, took 
the application of G. and procured for him two policies on the agree- 
ment that N. should pay the premiums and take the note of G. there- 
for. G., claiming fraudulent representations by N. regarding the 
probable future surplus, returned the policies and demanded his 
note in a letter in which he says ‘‘I have decided to carry no 
more insurance, and to take out all paid-up policies in the com- 
pany that I can. The Northwestern Company say they wholly dis- 
card such rates as given by their agents, and positively given to me 
by you, and I have written on to the company, asking them to confirm 
your statement with me. They do not answer. Now, do not ask any 
more questions, nor ask me to carry any more insurance, as I positively 
decline.” 

Held, That the letter did not show that the policies were returned for other 
reasons, and was properly excluded as evidence on that point. 

Held, That where the policies were issued on the 8th of June, the misrepre- 
sentations were discovered on the 11th, and after writing to the company 
on the 12th, the policies were returned on the 20th, the question of due 
diligence in the rescission was for the jury. 

Held, That G. was not obligated to place N. in the same position he was be- 
fore the latter paid the premium to the company, nor to tender the pre- 
mium for the time prior to the rescission in order to rescind. Norton vs. 
Gleason, 765. 

See AcEnT 4. 
VoL. XVIII.—60. 
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RISK. 


1. InteGaL Usx as IncrEAsE.—The policy provided that it should be void in 
case the situation or circumstances affecting the risk should be so al- 
tered as to increase the risk without the company’s consent. 

Held, That an illegal use of the premises for selling liquor, which continued 
for fifteen months without the knowledge or consent of the company, did 
not merely work a temporary suspension, but avoided the policy. Kyte 
vs. Commercial Union Ins. Co., 858. 


2. Kerosene.—A policy provision exempting from liability for ‘‘ damage 
saused by the working of mechanics * * nor for the use of kerosene” is 
not violated by the mere use of kerosene unless the damage arose there- 
from. Jones vs. Howard Ins, Co., 885. 


3. Manne oF TRAVELING SaLEsMAN.—A traveling salesman was insured un- 
der an ordinary inland marine policy which insured the wares 
and merchandise laden on board vessel, boat, railroad, or carriage 
as indorsed. It provided that the risks were those of lakes, riv- 
ers, canals, railroads, fires, jettisons, and all other perils except 
certain ones enumerated, but that no shipment should be considered 
as insured until approved and indorsed thereon. There was a written 
indorsement to adapt it to the requirements of the salesman, specifying 
articles and value, and reciting ‘“‘ against any and all the risks and perils 
of fire and inland navigation and transportation while on vessels, steam- 
boats, or railroads, or in hotels, stores, or depots * * and while in 
custody of the assured or traveling salesman.” While fording a bayou in 
a carriage, which was the usual method, the horses of the salesman be- 
came entangled in a log through no negligence, and a trunk was upset in 
the water, and valuable contents damaged. 


Held, That the loss was one within the policy. Avratzenstein vs. Western Ass’e 
Co., 846. 


4. MISDESCRIPTION IN APPLICATION—ALTERATIONS.—]f a misdescription. in an 
application for insurance causes the exaction of a smaller premium than 
would have been the case had a perfect description been given, the error 
is fatal to the policy. A contract of insurance isin the policy, and not 
the application alone. 

If repairs and alterations made during the term of the policy increase the 
risk in some particulars, against an inhibition in the policy, the company 
will not be liable for the loss; nor is the absence of the liability affected 
by the fact that certain alterations made materially lessen the risk as no 
compensation or set-off in the increase of risk and decrease in risk can be 
allowed. Meyer vs. Queen Ins. Co., 238. 


See Parot Contract 2. 
SALESMAN. See Risk 3. 
SEAWORTHINESS. 
In Case oF Trme Poticres,—There is always an implied warranty that the vessel 
is seaworthy at the inception of the risk, when insured in port, and it is 


immaterial thereafter what her condition is during the voyage. When 
such seaworthiness is shown a prima facie case is made out. 


But in time policies there is also an implied warranty that the vessel will be 
kept seaworthy so far as circumstances will allow. 

Generally under time policies the burden of proof of unseaworthiness is on 
defendant, but where this risk is excepted from the contract, it is on the 
plaintiff. 

When there was no evidence that a canal-boat under a time policy was sea- 
worthy upon leaving port, and she sprang aleak and sank suddenly, and 
without apparent cause, on her trip in smooth water, no recovery can 
be had. Berwind vs. Greenwich Ins. Co., 369. 
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SERVICE. 

On AGENT tn Marytanp.—The Maryland Statute of 1868 authorized service of 
process on any agent of a foreign corporation. The Insurance Act of 1878 
prescribed that it should be made on the agent of the insurance company 
designated to receive it. 

Held, That personal service upon a local agent, together with the mailing of a 
copy to the agent designated, was not sufficient service. The law of 
1878 must be followed in the case of insurance companies. Orland vs. 
Agricultural Ins. Co., 15i. 


SICKNESS. See Apprication 6. 
STOCKHOLDERS. See Insotvency 3. 
STORING AND KEEPING. See Kerosene. 
SUBROGATION. 


1. Contiston——ActTion By Carrrer.—The plaintiffs, who were underwriters, in- 
sured lumber on a schooner. The lumber was lost in a collision with a 
steamer. The defendant as managing owner of the schooner sued the 
steamer, and it was held that both vessels were at fault, and that both 
were liable to the owners of the cargo. The plaintiffs succeeded to the 
rights of the latter by subrogation. This suit was brought to recover from 
defendant the sum adjudged to be due by the court and received by him 
from the owners of the steamer on account of the loss of the cargo. 


Held, That the delivery of goods to a carrier vests in him a special property, 
which authorizes him to maintain an action against any person who dis- 
turbs his possession or injures the goods, and a recovery by such carrier 
discharges the wrong doer from liability to the carrier. * 

Held, That such carrier is liable to the owner for the entire sum recovered, 


and may not deduct proctor’s fees and cost of litigation. Hardman vs. 
Brett, 465. 


2. Errect or Renease To Turrp Party.—Where a policy of fire insurance pro- 
vides that when the company “shall claim that the fire was caused by 
an act or omission of any person, town or corporation which created a 
cause of action, the party to whom the loss 1s payable under this policy 
shall, on receiving payment. assign to this company such cause of action,” 
the covenants are dependent, and performance by one of the parties can- 
not be compelled without performance or an offer to perform by the other. 

Any release for damages by fire given by the assured to a third party, whose 
negligence occasioned the loss, makes the performance of a covenant to 
subrogate either impossible or useless, and relieves the insurance com- 
pany from its concurrent covenant to pay. Niagara P. Ins. Co. vs. Fidelity 
Title § Trust Co., 301. 

3. In Case or Suretry.—A demand made by a surety for subrogation before he 
has discharged the liability out of which it grows, is without anything 
to support it, and the creditor may properly refuse it without affecting 
thereby his right of action against the surety. It is nota liability to pay, 
but an actual payment to the creditor, which raises the equitable right to 
be subrogated to his remedies. Ins. Co. of N. A. vs. Fidelity Title §° Trust 
Co., 303. 

4, Ricur or Action.—An insurance company in Georgia has no right of action 
in its own name against a railroad for the destruction of wood which it 
had insured, and for the loss of which it had paid. But the declaration 
may be amended by substituting the name of the insured for the use of 
the insurance company. 

Where the evidence showed that on a former trial, the testimony was that 
the wood belonged to a firm, while the evidence now was that it be!onged 
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to an individual, it was for the jury to decide the ownership. Holcombe 
vs. R. § D. R. R. Co., 51. 


See Carrier 2, 3; MortcaGre 6, 


SUBSTITUTION. See Tirte 8. 


SUICIDE. 


1, EvipEence or.—The policy stipulated that ‘‘ death of the member by his own 
hand or act, whether voluntary or involuntary, sane or insane at the time,” 
was a risk not assumed. The insured was found dead in his room with a 
severe wound in the temple and a revolver near, with three chambers dis- 
charged ; also a note was left to his physician complaining of unbearable 
headache. To the question in the proofs whether death was caused by 
his own hand or act, the answer was, ‘See statement of coroner's physi- 
cian.” This statement as to immediate cause of death was ‘‘ shock from 
penetrating shot wound of head. Mental aberration superinduced by 
chronic headache.” The physician further stated in reply as to whether 
death was caused by his own hand, that he was unable to make any 
further statement than the above, that the mental condition was probably 
due to chronic headaches caused by meningitis or tumor. 


Held, That the declarations in the proofs did not estop the plaintiff from 
claiming that the death was not due to suicide, nor was the burden of 
proof shifted to the plaintiff to prove that it was not suicide after evi- 
dence more complete than that of the coroner’s physician had been fur- 
nished. 


Where the evidence left the real cause of death in doubt, the question was. 
properly for the jury. Sargent vs. Home Ben. Ass’n, 310. 


2. Evipence or Insanity.—An accident policy insured against death occasioned 
within ninety days, by bodily injuries effected through external, violent, 
and accidental means, provided that the insurance should not extend to 
any bodily injury happening directly or indirectly in consequence of bodily 
infirmities or disease, and that no claim should be made where death was 
caused by suicide. 


Held, That the policy was liable in case of death by suicide while insane, and 
unconscious that the act would result in death. 


Evidence that the insured was nervous, sleepless, restless, unhappy, haggard, 
in ill health, and absent-minded was proper evidence as to insanity for 
a jury. 

Evidence as to the insanity of the insured twenty years before, for the pur- 
pose of showing false representations in the application, was properly ex- 
cluded. Blackstone vs, Standard Life § Accident Ins. Co., 497. 


3. ForFErTuRE IN CasE o¥.—The policy provided that it should be void, ‘if the 
member shall commit suicide, felonious or otherwise, sane or insane.” 
Held, That the policy was intended to include self-destruction no matter 
what was the mental condition of the insured, and was avoided where the 
insured died from a pistol-shot wound self-inflicted when insane. Scarth 

vs. Security Mutual Life Society, 568. 


4. In Case or Insanrty.—The insured died from a pistol wound inflicted by 
himself while insane. The policy provided that if the insured should die 
by his own hand it should be void, except that in case he should at the 
time be insane, the amount to be paid on the policy should be the pre- 
miums paid with interest. 

Held, That the burden of proof was on the company to show that the insured 
intentionally killed himself, and to show his condition of mind. 

Held, That intentional suicide would avoid the policy whether the act was 
committed voluntarily or from irresistible impulse unless his mind was so 
far gone that he was not conscious of the physical consequences of the 
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act. But if such was the case the death would be accidental and no bar 
to recovery. 

Held, That an instruction that the law did not presume in case of insanity 
that the insured died by his own hand or intentionally killed himself, was 
error calling for reversal. Mutual Benefit Life Ins. Co. vs. Davies, Ex’r, 269. 


5. Vronation oF Law —MeEasure oF Liasiuiry.—A policy of insurance provided 
‘if the assured shall die in consequence of the violation of any criminal 
law of any country, state, or territory in which the assured may be, this 
certificate shall be null and void.” Held, That suicide committed by an 
alleged fugitive from justice, to avoid arrest and trial for a crime com- 
mitted by the assured, is not to be considered as the proximate result of 
the alleged crime, and that his death by suicide is not, within the proper 
meaning of the policy, to be considered as the violation of law therein 
referred to. 

Suicide is no defense to an action on a policy issued for the benefit of a 
third person, where there is no stipulation to that effect in the policy. 
Under the contract of insurance set forth in the opinion, held, that the defend- 
ant association was liable absolutely to pay the plaintiff, who is the bene- 
ficiary of the assured, a sum equal to $1.50 for each certificate of insur- 
ance in force when the insurance money became due, according to the 
terms of the policy or certificate of insurance therein, and a ratable pro- 
portion with other policies out of any moneys in the assessment fund 

applicable to such claims. Kerr vs. Minn. Mut. Ben. Ass’n, 546. 


SURETY. See Susrocation 3. 


SURRENDER. 


LiaBirity For ConvEersion.—In defining the powers of guardians over the personal 
estate of their wards, the statute of Illinois provides that ‘‘ the guardian 
shall settle all accounts of his Ward, and demand and sue for, and receive 
in his own name as guardian, all personal property of and demands due the 
ward; or, with the approbation of the court, compound for the same, and 
give a discharge to the debtor upon receiving a fair and just dividend of 
his estate and effects. It was claimed by the company that the insured had 
made false representations in that he used intoxicating liquors to excess. 
The beneficiaries were minors, and their guardian entered into an agree- 
ment with the company to compromise the amount of the insurance which 
was $12,000 for 50 per cent. By the terms of the agreement, the policy 
was surrendered, and a release given to the company of the balance due. 
The beneticiaries subsequently repudiated the action of the guardian and 
brought an action of trover for the wrongful conversion of the policy. 

Held, That the compromise having been made without the approbation of the 
court was unauthorized, and the company was affected with notice of 
its illegalty and was liable in damages for the conversion. 

Held, That the case would have been the same had the beneficiaries been of 
lawful age and themselves consented to compromise since such a release 
is void in the absence of a consideration. 


Held, That the measure of damages is the balance due with interest. Hayes 
vs. Mass. Mutual Life Ins. Co., 102. 


See Insonvency 3; TItTLe 8. 
TAXATION. 


1. Construction or Inuro1s Recrprocat Law.—A reciprocal law of Illinois pro- 
vided that whenever the existing or future laws of any other state re- 
quire of companies organized in Illinois a greater sum for taxes, license 
fees, etc., than was imposed by the laws of Illinois upon the similar com- 
panies of such state, the latter should be required to pay an amount equal 
to that imposed by such state on Il!inois companies. 
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Held, That wpon the enactment of such a law by another state, the law of I- 
linois becomes operative a companies of such state doing business in 
Illinois, regardless of the fact that no Illinois companies may be doing 
business in such other state. Germania Ins. Co. vs. Swigert, 840. 


2. Estrmare or Surptus.—The New York tax commissioners valued the capital 
of the company at $300,000, its par value, and its net surplus at $21,219, 
in accordance with the report of the New York Insurance Department, in 
which the net surplus was computed by deducting the unearned pre- 
miums from the gross surplus. United States bonds to the amount of 
$304,577 were then deducted from the aggregate and the balance of 
$16.644 was held as the amount subject to taxation. 

Held, That as only that part of the surplus exceeding 10 per cent of the cap- 
ital was subject to taxation, the assessment of this balance was erroneous. 


Held, That the commissioners could not claim in this action that their com- 
putation was erroneous and that the unearned premiums should have 
been treated as surplus. They are bound by_ the valuation as made, 
whether erroneous or not. People vs. Tax Commissioners, 472. 


In CasE OF ASSESSMENT COMPANIES—ConsTRUCTION OF StaTUTE..—The Vir- 
ginia statute of May 18, 1887, relating to insurance companies ‘on 
the assessment plan,” provides that the companies therein referred to 
shall be licensed upon the payment of a certain tax and fees without be- 
ing required to deposit the bonds exacted of other life companies without 
the State. The act, however, requires that the company seeking to come 
under its provisions shall deposit a copy of its constitution and by-laws 
and of each section thereof, which must show that all indemnities to ben- 
eficiaries are in the main provided for by assessments on all surviving 
members. 


Held, That a company which lays regular assessments in advance of losses, 
and thus creates a fund for their payment does not provide indemnities 
in the main by assessments on surviving members within the meaning of 
the statute. 


The ‘‘surviving members” are the antithesis of deceased members and not 
of lapsed members, and such company is not entitled to a license without 
a deposit of the bonds required of ordinary life companies. Mutual Bene- 
jit Life Co. vs. Maryle, 275. 


” 


See LicEnsE. 
TITLE. 

AcTION ON Poticy To HusBAND ON WIFE’s PROPERTY—KNOWLEDGE OF AGENT.— 
The policy and application was in the name of the husband alone and for his 
benefit. ‘The property belonged to the wife. The policy was void by its 
terms for misrepresentation as to title, incumbrance and vacancy. It was 
claimed that the agent filled the application with a full knowledge of the 


facts and signed it, and that the real application was verbal by the hus- 
band as an agent of the wife. 


Held, That an action at law could not be maintained on the policy and appli- 
cation as written, in the name of the wife in the absence of any language 
howheg a trusteeship. Zimmerman vs. Farmers Ins. Co., 140. 


ALIENATION— CHANGE OF —INSURABLE INTEREST.—Where the State statute pro- 
vides that an alienation of property insured and a transfer of the policy, 
without the consent of the insurer, voids the insurance, but the hypothe- 
cation or creation of a lien thereon does not void,—held, that a deed to 
a creditor to secure a debt, with reservation of balance, and the right 
to redeem the pledge by payment, is not such alienation. 

Where the policy stipulates: ‘‘If the property be sold or transferred or any 
change takes place in title or possession, the policy shal] be void.’’—held, 
that in the absence of precise stipulations identifying and forbidding 
the transaction, the deed pledging the property to secure a debt, coupled 
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with retention of possession by the maker and the right to sell in usual 
course of his business and to redeem entirely by payment, is not such 
change of title as will avoid the insurance. 


Where the destruction of the property pledged to secure the debt would leave 
the debt still unpaid, the debtor in possession of the property pledged has 
an insurable interest therein, and the measure of his loss would be the 

value of the property burned, which otherwise would have gone to reduce 
his indebtedness. Nussbaum vs. Northern Ins. Co., 172. 


3. ALIENATION IN CasE oF Estate INsuRANCE—WAIVER By ADJusTER.—The pol- 
icy, payable to a mortgagee, insured ‘the estate of” R., and provided 
that it should be void if the interest of the insured was other than the 
entire, unconditional, and sole ownership. ‘The insured had previously 
to his death, unknown to the agent, conveyed the property under a trust 
deed for the benefit of creditors, with remainder for his heirs. 

Held, That the term would ordinarily mean those succeeding to the title of 
R., and was not intended by the insurers to include the trustee under a 
trust deed. The interest of the insured was not that of entire and un- 
conditional ownership. 


Held, That conduct on the part of an adjuster tending to lead the insured to 
believe that the loss would be paid was not a waiver of the breach. 
Weed vs. London § Lancashire Ins. Co., 817. 


4. ALLEGATION OF INTEREST—EVIDENCE OF ExEcUTION—PRoors or Loss. —Where 
the policy provided that the insured must be the sole and unconditioned 
owner, an allegation in the complaint that the insured from the date of 
risk to its destruction had an insurable interest as owner to its full value, 
is sufficient allegation of such ownership. 

Where the rights of the parties do not seem to require it, a court may at its 
discretion refuse to compel an abstract of title to be furnished under 
§ 363 of Rev. St., of Indiana, 1881. 

Where the complaint alleged an executed policy, and a copy was exhibited, 
and the answer, which was a general denial, did not deny the execution 
of the policy or allege any fraud in securing it, evidence of its execution 
and its authorized delivery is immaterial. 

Held, that a general finding in favor of the insured is not inconsistent with a 
special finding that proofs of loss were not furnished, since they might 
have been waived. - Phanix Ins. Co. vs. Rowe, 476. 


5. CHANGE ofr By DEatH—INTEREST OF W1pow—REPLACEMENT.—A fire policy is- 
sued to the husband, and payable to him, his executors, or administrators, 
provided that it should be void ‘in case any change shall take place in 
title or possession, except by succession by reason of the death of the 
assured.” 


Held, In a contest between the administrator and the widow, where the latter 
had by a marriage contract relinquished her homestead and dower rights 
in consideration of a life interest in the estate, that the word succession 
refers to those who take by descent and excludes those who take by any 
form of contract. 


Held, That the widow’s interest was by virtue of the contract and not by 
succession. 


Held, That she had no equity in a life estate in the fund. 


Held, That the case was not affected by the option of the company to rebuild, 
which was not exercised. Quarles vs. Clayton, 744. 


6. CoLLATERAL SECURITY NOT SOLE OwNERSHIP.—Where the plaintiff insured had 
made affidavit that he held the property simply as collateral security, 
and the policy provided that it should be void if he were not the uncon- 
ditional and sole owner, and there was no reasonable evidence impeaching 
the correctness of the affidavit, a finding for the insured will be set aside 
as against the evidence. Henning vs. Western Ins. Co., 795. 
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7. EquitaB_e Estate.—The policy was issued without any specific inquiries re- 
' garding the interest or title of the insured, and contained no provision 
requiring the nature of said interest or title to be particularly described. 
The policy was on “her” dwelling-house, etc. The insured had an 
agreement from one holding the legal title for a conveyance to her in 
fee, upon the payment of certain notes. Part of the notes were overdue 
and unpaid at the time of insuring, but no steps towards enforcing pay- 
ment had been taken by the holder. 


Held, That the insured had an equitable estate which was sufficiently de- 
seribed and an insurable interest which would sustain the policy. Gil- 
man vs. Dwelling-House Ins. Co., 536. 


8. In Benericrary —Errect or Laps— anD Susstitution.—L. applied for insur- 
ance on his life as trustee for his children. He signed as applicant as 
‘*trustee.” The policy described the premium as paid by him in trust 
for his children, and covenanted to pay the sum insured to the children 
or their guardian. 

Held, That the contract was with the children through L. as trustee, and 
their interest in the policy was vested, and was measured by its surrender 
value. 

Held, 'That the rights of the children could not be diverted by permitting the 
policy to lapse and accepting a new contract from the company with a 
different beneficiary, in which the surrender value of the first policy was 
a part of the consideration. 

Held That the case was not affected by the fact that the company was under 
no obligation to allow a surrender value, nor by the further fact that no 
previous arranzement had been made with the company for such a lapse 
and substitution. 

Held, That the non-payment of premium and consequent lapse were waived 
by the issue of the new policy which was a continuation of the old. Gar- 
ner va. Germania Life Ins. Co., 52. 


9. InsuRABLE INTEREST—Proors or Loss as Evipence.—The policy insured 
plaintiff, C., on his house. 

Held, That in order to recover C. must prove that he had an insurable inter- 
est at the time of insurance and of the fire. 

A prior deed from C. to his wife, duly executed and recorded, was put in evi- 
dence by the defense, which C. testitied was never intended to be delivered. 
A memorandum by C. on the deed recited that it was conveyed to his wife 
on the day named; C. procured insurance twice in his wife’s name and 
intended this policy to be so written. He advised her to make proofs 
before him as a magistrate of her sole ownership and interest and himself 
made oath to the same on the proofs. 

Held, That these acts outweighed his testimony and that the property be- 
longed to the wife. 

Held, That under the laws of Maine a husband has no insurable interest in 
property conveyed by him to his wife after 1874. 

Held, That there could be no recovery at law on the policy. Clark vs. Duwell- 
ing- House Ins. Co., 462. 

10. LeasEHoLD—Vacancy.—A policy on buildings and furniture provided that 
it should be void if the insured was not the sole and unconditional 
owner, or a building stood on ground not owned in fee simple, 
or the property should become incumbered, or the policy be trans- 
ferred before a loss, or a building should become vacant or unoccu- 
pied, unless consent in writing to these conditions should be en- 
dorsed. The evidence showed that the property was held by lease 
at an annual rental; that an incumbrance was created; that the pol- 
icy was assigned as collateral; that the insured had removed from the 
premises, which were vacant, except that some fodder had been placed in 
some of the buildings and without consent endorsed ; and that the insur- 
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ance on the furniture had been transferred to the new residence of the 
insured. 


Meld, That the transfer of the insurance on furniture was no notice of vacancy. 


Held, That all the conditions of the policy, except as to the furniture, had been 
violated, and there could be no recovery. Watertown Fire Ins. Co. vs. 
Cherry, 392. 

11. RerorMaTIOoN—KNowWLEDGE oF AGENT—Luitation.—H. obtained insurance 
in her own name, the policy stipulating that if the insured was not the 
absolute and unconditional owner of the property insured, or if not the 
owner in fee simple of the land on which the building stood, it should be 
void unless so represented. The interest of H. was a dower right to- 
gether with a lien for unpaid money. The fee was in her children. 


Held, That the policy could not be reformed after the loss to introduce a con- 
dition that it was for the benefit of the children also. 

Held, That where it appeared that the insured was an ignorant woman, who 
relied on the general agent whosolicited the insurance for herinformation, 
and that the agent knew the facts regarding the title, and acted in good 
faith, the policy will not be void on account of the misrepresentation as 
to title. 

Held, That H. was entitled to recover to the extent of her dower interest and 
also of her lien, though the children might have set up the statute of lim- 
itations against the latter in respect to their own interest. Hartford Fire 
Ins. Co. vs. Haas, 346. 

. SoLE OwnersHip In Case or MortGaGe—ConpitronaL SALE —Barire.—The 
insured warranted that he had not omitted to state any information ma- 
terial to the risk. The policy provided that it should be void if the in- 
sured were not the sole and unconditional owner, or if his interest 
whether as owner, trustee, agent, mortgagee, etc., was not truly stated. 

Held, That non-diseclesure of a mortgage was not a violation of the condition 
as to sole ownership, but it was an omission of information material to 
the risk regarding his interest which was fatal to the policy. 

A conditional sale of personal property does not vest the title until all the 
terms have been complied with, and the purchaser is not the unconditional 
owner within the meaning of the policy, which is forfeited by non-dis- 
closure of the fact. 


A prayer for instructions to that effect should be granted though it desig- 
nates the insured as lessee or bailee instead of conditional owner. JWest- 
chester Fire Ins. Co. vs. Weaver, 882. 

13. To Crrtiricate. —The certificate was payable to the devisees ‘‘as desig- 
nated in his last will.” 


Held, That in the absence of a will the proceeds would descend to the heirs 
as would any other property. Newman vs. Covenant Benefit Ass’n., 300. 

14. To Procrreps or Poricy.—Nathaniel C. Bishop, in 1848. insured his life for 
$25,000, ‘‘ for the sole use of his wife Sarah and children.” ‘The policy 
further provided that in case of the prior death of the wife, the insurance 
should ‘ be payable to their children.” Several children had been born, 
of whom one was surviviug at the date of the policy, and is the plaintiff 
in this case. The wife subsequently died, and Bishop married again. 
One son was born of the second marriage, who is the defendant; and 
who claimed to share in the policy. 

Held, That the daughter by the first marriage was entitled to the entire 
amount. 

Held, That voluntary payments by the second wife to keep the policy alive, 
would not give her a lien on the proceeds. Lockwood vs Bishop, 491. 

15. Trust DeEp.—Where a policy of fire insurance provides that the policy 
shall be void in any case of a transfer or change of title in the property 
insured, or the foreclosure of a mortgage thereon, the execution of a 
trust-deed on the property after the insurance was made, under which no 
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sale had been made at the time of the loss, will not avoid the policy. 
Nease vs. Aitna Ins. Co., 541. 


16. WHEN CoNVEYANCE IS A MORTGAGE—REPRESENTATION AS TO—CLAIM TO INsUR- 
ANCE Money.—Property foreclosed on which the equity was about to ex- 
pire was redeemed by money advanced by B., who received therefor a 
deed absolute in form. B. executed with the grantor contempora- 
neously a contract, stipulating that until the expiration of the time, the 
grantee should remain in possession, no foreclosure be begun, and the 
property should be reconveyed upon payment of the required sum. But 
in case of default, the grantee should forfeit all rights, and B. should be 
entitled to immediate possession. The two mstruments were recorded. 
B. thereupon insured the premises as owner. 

Held, That the transaction was a mortgage and not an absolute conveyance, 
and the recording was notice of the fact to third parties. 


The insurance money was paid to B. in exchange for a transfer of his interest. 


Held, That the company was estopped to afterwards allege in an action by the 
original grantor for reconveyance that the policies were void for misrep- 
resentation of title. 

Held, That the company was bound by an agreement between B. and the 
grantor that the latter should be credited with any insurance money 
received. Baker vs. Firemens’ Fund Ins, Co., 852. 


See AGENT 1; BENEVOLENT Socrety 20, 21, 25; Device ; Proors or Loss 11; 
SUBROGATION 4; WIFE’s Poticy 2, 4, 6. 


TONTINE. 


Rieut to Accountinc.—A tontine policy was taken out by a resident of New 
York, in a New York corporation, which stipulated that the holder should 
receive an equitable apportionment of the profits at the end of the ton- 
tine period. The holder, being dissatisfied with his apportionment at the 
end of the period, brought a suit for accounting in another State where 
the company was authorized to do business and had an agent to accept 
service. 

Held, That the law of New York must govern the construction of the contract. 

Held, That the policy did not create a trust in the company. 


Held, That equity may take jurisdiction of accounts that cannot properly be 
adjusted at law. 


Held, That the plaintiff was not a member but a creditor of the company at 
the end of the period and was entitled to an accounting. 


Held, That judicial inquiry could not properly be made of the relations be- 
tween a foreign corporation and its stockholders, but in the absence of 
timely objection inquiry could be made in respect to rights of creditors. 
Pierce vs. Equitable Life Ass’e Society, 110. 


See BENEVOLENT Society 13. 


TOTAL LOSS. See ABANDONMENT; VALUVED-Poticy Law 2. 
ULTRA VIRES. See Benevouent Soctery 22. 


UNAUTHORIZED COMPANY. 


Construction or Iowa Starute.—Where an authorized company is charged 
with insuring against unauthorized classes of risks, quo warranto, and not 
certiorari, is fhe proper form of action. 

The law of Iowa extends against companies of another state such restrictions 
as are imposed by the law of that state on Iowa companies. 
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Held, That in order to enforce this law against the company of another state 
in Iowa, it is not necessary that the law in such state should actually be 
enforced against an Iowa company, nor is it material that lowa compa- 
nies have no greater rights at home than they would have in such other 
state. State vs. Fidelity §- Casualty Co., 774. 


UNAUTHORIZED INSURANCE. 


1, Construction oF StatuTe.—The statute of Indiana prohibiting agents of 
companies incorporated in other States from transacting business until 
certain conditions have been complied with, applies also to companies 
incorporated in the District of Columbia and in the territories. State vs. 
Briggs, 73. 


2. Liasrmitry or ApsustER. Property in Mississippi was insured by a resident 
of that State through her agent in another State, in a company of that 
State not authorized to do business in Mississippi. 


Held, That an agent of the company sent to adjust the loss was liable to the 
penalty imposed by sections 1085 et seq. of the Mississippi statutes upon 
persons doing any acts in behalf of companies not authorized, in the mat- 
ter of adjusting losses. The purpose of the statute was to preclude the 
performance of any act in the State pertaining to insurance by such com- 
panies, and the State has the right to make its prohibition effective by 
penal enactments. Moses vs. State, 200. 


See AGENT 5. 
USAGE. See Carrier 2. 
USE. 


Sate or Liqguor—Watver By AGcent.—The policy provided that the insured 
should not be connected in any capacity with the ale, wine or liquor busi- 
ness unless so specified in the application, or permission was given signed 
by the president or secretary, also that agents were not authorized to 
make or alter contracts or waive forfeitures. The insured stated his 
occupation in the application simply as that of a grocer. In point of fact 
one portion of his grocery was partitioned off for the sale of liquors. 


Held, That where the application was taken and filled by the assistant super- 
intendent of the company for the district, whose duty, among other things, 
was to instruct the agents, and who had full knowledge of the facts, as 
did the agents who collected the premiums, such knowledge must be 
deemed the knowledge of the company and estops it from setting up a 
violation of the policy. 


Held, That the contract was not void atits inception by reason of the business 
of the insured. 


Held, That evidence of a constructive knowledge of the company regarding 
the business at the time of contracting was admissible to show a waiver 
of the terms of the contract. McGurk vs. Metrop. Life Ins. Co., 103. 


VACANT. 


1. In Casz oF Dwettinc—Know.epcE or AGEenTt.—The policy, which stipulated 
that it should be void and all insurance should immediately cease if the 
property became vacant, described the building as a ‘‘ dwelling-house, 
when completed, to be occupied as a private dwelling-house. The build- 
ing, which was in course of erection at the time of negotiating the insur- 
ance and known to be vacant by the agent when insured, was afterwards 
occupied by a tenant and seven months later was vacated, remaining 

yacant fourteen days when it was burned. 
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Held, That the clause regarding vacancy came in force when it was occupied, 
and the subsequent vacancy without consent vitiated the insurance. 
Royal Ins. Co. vs. Lubelsky, 868. 


2. In Casz or Farm Burtpincs.—Where there is no dispute as to the facts, the 
question of occupancy is for the court. 


The tenant had moved from the house to an adjoining farm, about five hundred 
yards away, more than two months before the fire, leaving only a bedstead, 
bedding and a small strip of carpet. A son slept in the house for about a 
month after and then ceased on account of the cold. 

Held, That the house was unoccupied within the meaning of the policy. 


Where the policy was also on farm buildings and contents, and provided that 
it should be void if any dwelling named therein should cease to be occu- 
pied, the vacancy of the house avoided the policy as to the buildings and 
contents. Hartshorne vs. Agricultural Ins. Co., 56. 


3. In Case oF Mitit—Evipence—WaAtver.—The policy provided that if the 
premises should become vacant or unoccupied, or if a mill or manufactory 
should cease to be operated without consent, it should be void, provided 
that mills or manufactories capable of being operated only during certain 
seasons, should not be deemed vacant when shut down for the customary 
period. A shingle mill insured had temporarily ceased operations from 
the 29th of July to the 10th of September, when it burned, owing to the 
stock of logs being exhausted, but a new stock was daily expected. 

Held, That this was a mere temporary suspension, the mill was not vacant 
and did not cease to be operated, within the policy. 


Held, That evidence was proper that another mill situated near by, and run in 
connection with this one, was occupied; also that other mills were ac- 
customed to temporarily shut down from the same cause. 

Held, That where the first intimation of an intention to resist payment was 
not given until six months after the fire, the question of waiver was 
proper for the jury. City Planing Mill vs. Ins. Co., 197. 

4, RerormatioN—Avrnority oF AGENT’s Soricrror. —The insured agreed to take 
a policy on the representation of the agent’s solicitor that vacancy for a 
certain time would be allowed, and the agent’s solicitor at the office of 
the agent filled up a blank policy which “did not permit the vacancy. 
The insured was illiterate. 


Held, In an action to compel a reformation of the policy after the loss, that 
local agents entrusted to contract and fill blank policies could bind the 
company by prior agreements as to the terms of insurance though the 
policy when issued forbids any waiver of its terms by the agent. 

Held, That one employed by such agents to perform their office work, keep 
their books, conduct their correspondence, receive premiums, and solicit, 
though unknown to the company could bind the company by agreement 
to insert a clause permitting vacancy. 


Held, That under the statute of Illinois such a representative of a foreign 
company is its authorized agent for whose acts it is responsible. 

Held, That the policy should be reformed according to the agreement. Con- 
tinental Ins. Co. vs. Ruckman, 251. 


5. Wuat Constitutes tn Case or Dwetiinc.—A house was insured as a dwelling 
under a policy which stipulated that if it became vacant or ceased to be 
occupied as such, wholly or partially, it should be void. The tenant had 
moved out tive days previous to the fire. But each day thereafter the 
owner, who lived some distance away, came and spent some hours in 
cleaning the rooms. It had been rented and the new tenant expected to 
occupy it in about two weeks after the date of the fire. 


Held, That the house was vacant within the policy. Fehse vs. Council Bluffs 
Ins. Co., 319. 


See Titte 10. 
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VALUATION. 


1. Excersstve.—Valuations are largely matters of opinion, and to avoid a 
policy must be fraudulently excessive. Pickel vs. Phenix Ins. Co., 592. 


2. ExcrssIvE WHEN HoneEst.—Questions of value are matters of opinion, and 
an honest overvaluation will not defeat a policy. Pickel vs. Phenix Ins. 
Co., 598. 


See Measure or DamacGeEs ; OPEN Poricy 2; Proors or Loss 11. 


VALUED POLICY LAW. 


1. Toratty Destroyep.—The question for the jury in determining whether a 
building has been totally destroyed is not whether any substantial and 
considerable portion of the original walls remained standing and un- 
injured, but whether any portion remained in that condition. Ampleman 
vs. N. B. §& Mercantile Ins. Co., 399. 


2. Wxotty DestrovEeD.—The words ‘wholly destroyed” in a valued-policy 
law, have a technical meaning different from their common use. A 
building is partly destroyed when any part is resolved into its gompo- 
nent materials, but wholly destroyed when no part above ground re- 
mains intact and substantially uninjured, and no such part can be 
utilized as a remaining standing structure in effectually restoring the 
structure to its entirety. Ampleman vs. Citizens Ins. Co., 393. 


WAGER. 


In Case or AssessMENT Socrety.—S. was indebted to R. in the sum of about 
$1,000, and 8S. being insolvent, R. took out certificates of insurance in his 
favor on the life of S. in four mutual aid associations, aggregating on 
their face the sum of $6,500, on which R. paid the premiums. On the 
death of S., R. collected from these insurances $2,124, which was appar- 
ently all that could be collected according to their terms and the finan- 
cial condition of the associations. The balance remaining in the hands 
of R. after his debt and expenses were settled amounted to $474. Suit 
was brought by the administratrix of S. to recover this balance. 


Held, That the disparity between the debt and amount of insurance may be so 
great as to stamp the latter as a wager and entitle the representatives of 
the insured to recover the excess. But in this case the disparity was 
more apparent than real. The amount to be paid depended on the num- 
ber and solvency of members, while the creditor by taking them out was 
liable to assessment as a member. 


Held, That in.view of the character of the certificates and of the associations, 
the disproportion was not so great as to stamp the transaction as a wager, 


and the creditor was entitled to retain the whole amount collected. Jitt- 
ler vs. Smith, 368. 


WAIVER. See Action 4; AcentT 13; APPLIcATION 2; ARBITRATION 3; ASSESS- 
MENT 3, 8; INcuMBRANCE 3; LrurTaTion 6; Mutua Company 5; OTHER INsuR- 
ANCE 4; PREMIUM NoTE 5, 6; Proors or Loss 4, 9, 10, 12,13; TirtzE 3; Us; 
Vacant 3, 


WARRANTY. 


WHOLE or SEVERABLE Contract.—Where the policy insured several detached 
buildings a breach of warranty regarding some of the insured buildings 
is no defense in an action to recover for others. Pickel vs. Phenix Ins. 
Co., 598. 


See AppiicaTion 5; Fraup; Proors oF Loss 3. 
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WATCHMAN. 


On THE PREMISES —NEGLIGENCE —Tanx.—The policy stipulated that during all 
the time the mill, which was part of the insured premises, remained idle, 
the plaintiff should employ a watchman to be in and upon the premises 
insured, day and night; that the plaintiff should keep a supply of water 
to be constantly on top of the mill and in readiness for immediate use 
whenever required. It is alleged in the answer ‘ that no watchman was 
employed at or in charge of the premises at the time of said fire;” and 
that ‘‘no water whatever was on top of the said mill at the time of 
said fire.” The evidence is to the effect that a watchman was employed, 
whose duty it was to be at the premises insured and to be a sentinel in 
looking after them at all times when the mill was idle, but when the fire 
took place he was in frent of a blacksmith shop belonging to the mill 
property, but not insured, which was about 65 feet from the mill, and 
that he was engaged at that time in watching over the insured premises, 
and was upon higher ground than that on which the mill stood, where 
he could have a better opportunity of seeing the mill, the outside ma- 
chinery, and the tramway, which were all insured, than if he had been in 
the mill. 


Held, That the insured had complied with the requirement regarding the 
watchman. If he was not actually on the premises at the time, it was, at 
most, negligence for which the insured was not responsible. 


Held, That where the location of the tank on the roof and the amount of water 
it should contain, were not prescribed, the question of adequacy was for 
the jury. Where the tank, about two feet deep and three feet square, fed 
by a small flume carrying water, was on the roof, but below the apex, the 
jury were justitied in finding that it was adequately supplied. Sierra Mil- 
ling Co. vs, Hartford Ins, Co., 358. 


WIFE'S POLICY. 

1. AsstcnMeEmMT—LeEx Locr.—A wife’s policy was payable to the wife or, in case 
of her previous death, to her children. Subsequently the husband joined 
with the wife in its assignment. 

Held, That the prior death of the wife extinguished her interest and that of 
the assignee, and the proceeds were payable to the children. 

Held, That where the proceeds were paid into court by a company that came 
into the state, and the contest was between residents of the state, the 
question whether the lex loci or lex fori should prevail is not involved. 
Appeal of Brown, 895. 


2 AssIGNMENT OF—TiITLE To—INsoLvENcy—RicuHts or Creprtrors.—Policies on 
the life of a husband were issued for the benefit of his wife and children. 
Two of them were issued upon applications in the name of the wife, and 
they were all made payable to her or to her and the children. 


Held, That when one takes out policies on his life for the benefit of his es- 
tate, the assignment of such policies for the benefit of his wife when in- 
solvent is void as to creditors, but this rule applies only to that which 
the debtor could have made available for payment of debts. This case, 
however, is clearly distinguishable from policies taken out for the benefit 
of the wife and children on their interest in his life. 

Held, That it is a general rule that a policy, and the money payable under it, 
belong the moment it is issued to the beneficiary. 

Held, That even though the premiums were paid by the husband when in- 
solvent, the policies and the money payable under them belonged to the 
wife and children, not to the creditors. The latter could have no claim 
to anything except the premiums paid. 

Held, That to recover the premiums from the insurance companies or the wife, 
it must appear that they had constructive knowledge of the insolvency. 





Index to Volume XVIII. 959 


Held, That where an insolvent husband receives the proceeds of his wife’s 
separate estate for her benefit, the wife is as equitably entitled to an ac- 
counting from the creditors as are the creditors from her. 


Held, That public policy permits an insolvent husband to devote a moderate 
portion of his earnings to keep on foot a security for the benefit of his 
family in the absence of proof of fraudulent intent on the part of the 
wife or insurance company. ® 


Held, Where it appeared that the husband had received for the benefit of his 
wife and family from her relatives a sum more than sufficient to pay the 
premiums on policies procured for their benefit, creditors of the husband 
cannot in the absence of a fraudulent intent on the part of the wife or the 


companies recover any part of the premiums. Central National Bank vs. 
Hume, 3. 


3. SusstrruTion or NEw Pouicy.—A policy of insurance taken on the life of 
the husband in favor of the wife vests in the latter a right, which the 
former cannot destroy or control without her consent. And where the 
company, at the request of the husband, recalls the policy issued to the 
wife, and issues a new policy in place thereof, it will not be liable to the 
beneficiary named in the second policy, when he had knowledge of the 
existence of the prior policy, and the fact that the wife of the assured was 
the beneficiary. Such knowledge on the part of the beneficiary in the 
new policy prevents him from invoking the doctrine of estoppel against 
the company. Putnam vs. N. Y. Life Ins. Co., 654. 


4, TitLe To.—F. took out a policy on his life payable to ‘his wife and chil 
dren.” He had two children. After the death of his wife, he surren- 
dered the policy in exchange for a paid-up policy also payable to ‘his 
wife and children.” At the same time he took out a second policy for a 
similar amount payable in the same manner. One of the children subse- 
quently died. 


Held, That the proceeds of the second policy should be equally divided be- 
tween the surviving child and the administrator of the deceased child, 
after repaying to the former certain sums which she had paid in the 
shape of premiums. 

Held, That if the deceased wife’s interest continued in the paid-up policy her 
share might go to the administrator of the husband. Hooker vs. Sugg, 550. 


5. Trrtz to.—The policy was on the life of F. for the sole use of his wife, 
agreeing to pay her, her executors, etc., or in the event of her previous 
death, the amount after his death should be payable to their children, or 
their guardian, if under age. The wife died leaving the husband and 
three children, K., M., and C. surviving. K. subsequently died leaving 
children, and M. leaving no issue. 


Held, That the policy vested in the three children of F. on his death, and was 
payable, one third each, to C. and the administrators of K. and M. JU. 8. 
Trust Co. vs. Mut. Benefit Life Co., 622. 


6. Trrte To Funp.—The insured took out several policies on his life which 
recited either that they were ‘‘payable to” or were ‘‘the benefit of” 
his wife and their children. The wife died intestate leaving the insured 
and children surviving. 


Held, Upon the death of the insured, that the wife’s interest was vested and 
passed to the administrator of the husband who was the sole distributee 
of his wife, as assets of his estate. Simmons vs. Biggs, 154. 


7. WHEN PayaBLeTOo Huspanp. —The wife’s policy law of Alabama provides that 
the policy shall be payable to the wife in case she survives the husband, 
and in case of her prior death it may be made payable to her children or 
their guardian, if under age. 

Held, That a policy made payable to the wife, but in which children are not 
mentioned, is not payable to the latter in case of her prior decease where 
the premiums were paid by the husband. 
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Held, That a provision in such policy, making it payable to the husband im 
case of his surviving fifteen years, takes it out of the protection of the 
statute as against creditors. Tompkins ve. Levy, 720. 


WINDING UP. 


Cr Morrsunp Lire Company.—-A life company had practically done no new 
business for ten years, and had simply maintained its corporate existence 
for the purpose of winding up its business in the interest of the stock- 
holders. Its policies and receipts had diminished until the latter did 
not pay the running expenses. 


Held, That the company being solvent, no adequate remedy at law looking to 
a receivership in behalf of the policy-holders, exists. 

Held, That though the company was technically solvent, its condition being 
such that a continued enforcement of the contracts would work peril and 
inequity to the remaining policy-holders, a court of equity would inter- 
vene and declare the contracts at an end and compel the company to pay 
an equitable surrender value. Ingersoll vs. Missouri Valley Life Ins. Co., 469- 
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Held, That a provision in such policy, making it payable to the husband im 
case of his surviving fifteen years, takes it out of the protection of the 
statute as against creditors. Tompkins ve. Levy, 720. 


WINDING UP. 


Or Morrsunp Lire Company.—A life company had practically done no new 
business for ten years, and had simply maintained its corporate existence 
for the purpose of winding up its business in the interest of the stock- 
holders. Its policies and receipts had diminished until the latter did 
not pay the running expenses. 


Held, That the company being solvent, no adequate remedy at law looking to 
a receivership in behalf of the policy-holders, exists. 

Held, That though the company was technically solvent, its condition being 
such that a continued enforcement of the contracts would work peril and 
inequity to the remaining policy-holders, a court of equity would inter- 
vene and declare the contracts at an end and compel the company to pay 
an equitable surrender value. Ingersoll vs. Missouri Valley Life Ins. Co., 469. 
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Cobb et al. vs. Ins. Co. of North | 
America 
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Scammon et al 
Connell vs. Scottish Commercial Ins. 
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Edgerly vs. Farmers’ Ins. Co 
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Curry et al 
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Fire Association of Philadelphia vs. 
Rosenthal 
Fire Department Ass’n of Mobile 
vs. Mobile Mut. Ins. Co 
Fire Ins. Ass’n vs. Merchants & 
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Fire Ins. Ass'n vs. Miller Bros......XIV., 
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Fuller et al. vs. Springfield F. & M. 

Ins. Co. 
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Gauche et al. vs. London & Lanca- 
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Gay vs. Farmers’ Mut. Ins. Co 

Gee vs. Cheshire Co.Mut. Fire Ins.Co.IV., 
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CAS sc este sasaucantaceedevasiuce XVIIL., 
Girard F. & M. Ins. Co. vs. Hebard.. x4 
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Grace et al. vs. American Central 
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Garlington 
Hamburg-Bremen Fire Ins, 

a emer: ae 
Hamilton et el. vs. Aurora F. & M. 
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Hanover Fire Ins. Co. vs. Sorsby....XIL., 
Hanover Fire Ins. Co. vs. Weide etal..I., 
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Hathway et al. vs. State Ins Co..... meio 
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People vs. Hooghkerk. . 
People vs. McCann 
People ex rel. Commonwealth 
Ins. Co. vs. Tax Commis- 
CIN 65.55 oxo ceckaussee aaecicecue ee 
People’s Fire Ins. Co. vs. Pulver..X VIIL., 
Peoria Sugar Refining Co. vs. Peo- 
PAVS Fire FR Oia vvcccccdacsccs XV., 
Peoria Sugar Refinery vs. Susque- 
hanna Mut. Fire Ins. Co 
Perry vs. Faneuil Hall Ins. Co........ XI., 
Perry vs. Lorillard Fire Ins. Co i 
Perry vs. Mechanics’ Mut. Ins. Co....XL., 
Perry vs. Mechanics’ Myt. Ins. Co.... 
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Phenix Ins. Co. vs. Allen et al 

Phenix Ins. Co. vs. Chadbourne, _ 
Adm’r, et al 

Phenix Ins. Co. vs. City of Omaha..X VILI., 

Phenix Ins. Co.vs. First National 


Phenix Ins. Co. vs. Pleasant 
OM is a wltinasAaewidomasnnuce XVIILI., 
Phenix Ins. Co. vs. Sullivan 
Phenix Ins. Co.vs. Union Mut. Life 
Ins. Co 
Phenix Ins. Co. vs. Welch... . 
Phenix Ins. Co. vs. Willis et al 
Phenix Fire Ins. Co. vs. Lamar 
Pheenix Fire Ins. Co. vs. Vorhis 
Pheenix Ins. Co. vs. Barnd. 
Pheenix Ins. Co. vs. Benton 
Pheenix Ins. Co. vs. Dankwaridt et al. VIL, 
Pheenix Ins. Co. vs. Duff, Adm'r 
Pheenix Ins. Co. vs. Erie & Western 
Transp. Co 
Pheenix Ins. Co. 
Pheenix Ins. Co. vs. Frissell 
Phoenix Ins. Co. vs. Fulton 
Pheenix Ins. Co. vs. Lansing 
Phanix Ins, Co, vs. La Pointe 
Pheenix Ins. Co. vs. Michigan South- 
ern & Northern Indiana Railroad.VI., 
Pheenix Ins. Co. vs. Pechner 
Pheenix Ins: Co. vs. Pratt et al 
Pheenix Ins. Co. vs. Rowe 
Pheenix Ins. Co. vs. Slaughter et al..... i. 
Pheenix Ins. Co. vs. Spiers et al....X VIL, 
Phenix Ins. Co. vs. Stevenson 
Phenix Ins. Co. vs. Zucker 
Pheenix Ins. Co. et al. vs. Hoffheimer 
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Pickersgill vs. Lycoming Fire Ins. 


rs. Finley et 


Pickett vs. German Fire Ins. Co. 

Pierce vs. People of State of Illinois.XIL, 

Pindar, Assignee, vs. Resolute Fire 
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Pitney vs. Glens Falls Ins. Co 

Pittsburgh Boat-yard Co. vs. West- 
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Planters’ Mut. Ins. Co. vs. 

Planters’ Mut. Ins. Co. 
land 

Plath vs. Minnesota Farmers’ Mut. 
Fire Ins. Ass’n 

Platt vs. Pheenix Assurance Co. 
.. Landen 


Engle 
vs. Row- 


Pleasant Pickel vs. Phenix Ins. Co. XVIIL, 
Plimpton, Ex’r, vs. Farmers’ Mut. Fire 
NE Maia vccauacssigunnsvedagndcendacuan L, 
Plinsky vs. Germania F. & M. Ins. 
XVIL., 
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Pollard vs. Pheenix Ins. Co...........XV., 
Poor vs. Hudson Ins. Co os das 
Poor vs. Humboldt Ins. Co 

Porter vs. Atna Ins. Co 

Portsmouth Ins. Co. vs. Brinckley 


Reported.— Eighteen Years. 
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Portsmouth Ins. Co. vs. Reynolds’ 
Pak ei tinea ehahonestabanGhesiene TX. 
Potter vs. Monmouth Mut. F fre Ins. 


Pottsville Mut. 
Fromm 
Pottsville Mut. Fire Ins. Co. vs. Ho- 
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Pottsville Mut. Fire Ins. Co. vs. Ho- 


Fire Ins. Co. vs. 


Pottsville Fire Ins. 
Meckes 
Pottsville Mut. Fire Ins. Co. vs. Min- 
nequa Springs Imp. Co 
Putnam vs. Home Ins. Co 
Putnam Tool Co. vs. Fitchburg 
oe eee eee XVII. 
Quarles vs. Clayton 
Quarrier vs, 4tna F. & M. Ins. Co. 
Quarrier, Trustee, vs. Peabody Ins. 


Mut. 


Queen’s Ins. Co. vs. Harris. 
Queen Ins. Co. vs. Jefferson Ice Co. 
Queen Ins. Co, vs. Studebaker 

WG I CD ive ctesnesanae XVIII. 
Quincy vs. Carpenter etal............ XII. 
Quinn vs. Capital Ins. Co............X VI. 
Raber vs. Jones et ¢ 
Rann et al., Ex’rs, vs. Home Ins. Co...V. 
Rayner vs. Preston (English)...........X. 
Reaper City Ins. Co. vs. Jones........... zs 
Redfield vs. Holland Purchase Ins. 
Redman et al. vs. Hartford Fire Ins. 
Redmon et al. vs. Phoenix Fire Ins. Co.X. 
Reed vs. Merchants’ Mut. Ins. Co.... VII. 
Reed vs. Washington F. & M. Ins. 

NS coas coat vant ese amnek> svasineeaes XIV. 
Reed et al. In Matter of Independent 

BN, No s5 cas cdses eek oenceneeseaeenate I. 
Reid vs. Lancaster Fire Ins. Co...... XII. 
Reilly et al. vs. Franklin Ins. Co.....VITI,. 
Reiner vs. Dwelling-House Ins. 


Reitenbach vs. Johnson... 
Relief Fire Ins. Co. vs. Shaw 
Remington & Perkins vs. We 
ter Fire Ins, Co 
Republic Fire Ins. Co. vs. Boykin....... i. 
Republic Fire Ins. Co. vs. Weide et al. .1. 
Residence Fire Ins. Co. vs. Hama- 
wold 
Revere Fire Ins. Co. vs. Chamberlin 
adh Sacked Knetacai cue nc Genk cued an 
Reynolds vs. Commercial Fire Ins. Co. IT, 
Reynolds vs. Continental Ins. Co......VI. 
Rhode vs. Bank, Adm’r 
Rice et al. vs. Nixon 


Richards vs. Washington F. & M. 
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Richland Co. Mut. Ins. Co.vs. Samp- 
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Richmond, Ex’x, vs. Niagara Fire 
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Rife vs. Lebanon Mutual Ins, Co..XVIL., 

Riley vs. Commonwealth Mut. Fire 


Ring et al.vs.Pheenix Assurance Co.XVIL., 
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Rinn vs. a Fire ee Co. et al 
Rintoul vs. 


Robinson vs. German Ins, Co..... XVIIL., 


Robinson et al. vs. Fire Association 
of Philadelphia 
Rockford Ins. Co. vs. Nelson.. 
Rockford Ins. Co. vs. Nelson 
Roger Williams Ins. Co. vs. Carring- 
Rogers vs. Cedar Rapids Ins. Co. _Xvit.. 
Rohrback vs. Atha Ins, Co 
Rohrback vs. Germania Fire Ins. Co..IV., 
Rollo, Assignee, vs. Andes Ins. Co....IIT., 
Romaine etal.vs. Union Ins. Co. etal. XVL., 
Rosenbaum et al. vs. Council 
PI Miss dvibnshedes sts den XVIII., 
Rothschild vs. American Central Ins. 
WP secanse cc sakurderucenenreeonereueee ake 
Royal Ins, Co. vs. Davies, Adm’r 
Royal Ins. Co. vs. Horton 
Royal Ins. Co. vs. Lubelsky 
Royal Ins Co. vs. MeCrea, Manny & 


pedi Ina, Co. vs. , Stinecn........... ae 
Rubin vs. Brewers & Maltsters’ Ins. 


Ruggles vs. American Central 
Runkle vs. Citizens’ Ins. Co.. és 
Russell, Receiver, vs. Berry....-.... 


Ryan vs. Springfield F. & M. Ins. 


Sabotta vs. St. Paul F. & M. Ins. Co.. 
Ss 


t. Louis Ins. Co. vs. St. Louis ete. 


St. Louis Ins. Co. vs. St. Louis V. T. 
H. & I. R. we 

St. Paul F. & M. Ins. Co. vs, Allis et 

St. Paul F. & M. Ins. Co. vs. Archi- 


St. M. Ins. Co. vs. Johnson. 
St. . & M. Ins. Co. vs. Wells... VIL, 
Salisbury et al. vs. Hekla Fire Ins. 

cates axcteCen bark Vecebenmersssanne mE Vii 
Sammons et al. vs. Newark Fire 

Te | Serre tT ereereremrr rr. i 
Sampson et al. vs. Security Ins. Co....XIL., 
Sanford vs. California Mut. Fire Ins, 
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Sargent vs. National Fire Ins. Co.......X., 
Savage, Trustee, vs. Howard Ins. Co. 


Saville vs. tna Ins. Co...........X VIII, 
Sawyer vs. Dodge Co. Mut. Ins. Co... 
Sawyer vs. Hoag, Assignee 

Sawyer vs. Upton, Assignee 

Scammon vs.Commercial Union Ass'e 


Scammon vs. Kimbajl, Assignee 
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Scammon vs. Kimball, Assignee 

Schimpf & Son vs. Lehigh Valley 
Mut. Fire Ins. Co 

Schmidt vs. Mut. City & Village 


UE Be Rika sis eccsccwcdcncnexceee Vue 


Schoeneman vs. Western etc. Ins. 
Co 

Schoener et al. vs. Heckla Fire Ins. Co.X., 

Schollenberger et al. vs. Phenix Ins. 


Schroeder vs. Merchants & Mechan.- 

BO FD Ci cnn cinccesecesiscandesahin 
Schroeder vs. Trade Ins. Co..........XII., 
Schroeder vs. Traders’ Ins. Co...... XIII., 
Schultz vs. Hawkeye Ins. Co y 
Schumitsch vs. American Ins. Co..... 
Schuster etal. vs. Dutchess Co. Mut. 


Scott et al. vs. Home Ins. Co............ Be 
Seaman vs. Enterprise F. & M. Ins. 

IN bindhs dcncwadaucedodavnddabansaen XIV., 
Seavey etal. vs. Central Mut. Fire 


Security Ins. Co. vs. Farrell 


V., 35 


Security Ins. Oo. V0. FO... .6sscccccsecs 3 3 


Security Ins. Co. vs. St. Paul F. & 

Wj RURAL b vkineevepnastgusuccwevess XIL., 
Semmes, Adm’r, vs. City Fire Ins. Co..I., 
Shackelton vs. Sun Fire Office 
Shacker vs. Hartford Fire Ins. Co....VI., 
Shakey vs. Hawkeye Ins. Co 
Shaw etal. vs, 42tna Ins. Co 
Sheldon vs. Heckla Fire Ins. Co... xv. 
Sheppard, Adm’r, vs. Peabody Ins. 


Shertzer vs. Mutual Fire Ins. Co. 
Sherwood, Adm’r, vs. Agricultural 


+» 398 


Short vs. Home Ins. Co............... XII., 

Shrimp vs. Cedar Rapids Ins. Co...X VIL., 

Sias vs. Roger Williams Ins. Co.......1D 

Sias vs. Roger Williams Ins. Co.. 

Sibley vs. Prescott Ins. Co 

Sibley vs. St. Paul F. & M. Ins. Co. _VIIL, 

Sierra Milling, Smelting, and 
Mining Co. vs. Hartford. . 

Siltz vs. Hawkeye Ins. Co... 

Simon vs. Home Ins. Co 


XVIILI., 
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Smith vs. Commonwealth Ins. Co..... 
Smith vs. Farmers & Mechanics’ 
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Gmith v vs. Glens Falls Ins. Co. 
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Smith vs. St. Paul F. & M. Ins. Co... XIL., 
Smith vs. State Ins. Co................ XI., 
Smith and Wife vs. Niagara Fire 

Gack dna inadnsnntadceadcuees XVIILI., 
Snell, Taylor & Co. vs. Atlantic F. 
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Sossaman et al. vs. Pamlico Banking 

and Ins. Co 
South Bend Toy Co. 

WT FI Ge oa exes cesganens XVIIL., 
Southern Mut. Ins. Co. vs. Kloeber...TX., 
Southern Mut. Ins. Co. vs. Tay lor.....X., 
Southern Mut. Ins. Co. vs. Trear....VII., 
Southern Mut. Ins. Co. vs. Yates.. acie VI, 
Southmayd vs. Watertown FireIns. 


Southside Fire Ins.Co. vs. Mueller... VIIL., 
Southwick vs. Atlantic F. & M. Ins. 

CW vsiccce vicavundcasntocnesasunnse caveats 
Spare vs. Home Mutual Ins. Co. 

Spare vs. Home Mutual Ins. Co. i 
Spare vs. Home Mut. Ins. Co.....-.. XIII, 
Spensley, Adm’x, et al. vs. Lanca- 
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Spensley vs. Lancashire Ins, Co.......XI., 
Sperry et al. vs. Ins. Co. of North 

America 
Sperry et al. vs, Springfield F. & M. 

Ins. Co 
Spooner vs. Vermont Mut. Fire Ins. 
Springfield F. & M. Ins. Co. vs. Brown. 2 
Springfield F. & M. Ins. Co. vs. Me- 

TES GO COR os cncicccenersiduccs XII., 
Spurr et al. vs. Home Ins. Co.....X VIII., 
Stamps, Receiver, vs. Commercial 

Fire Ins. Co 
Standard Fire Ins. Co vs. Wren....... aes 
Standard Oil Co. vs. Amazon Ins, Co..IX., 
Standard Oil Co. vs. Triumph Ins. Co..V., 
State vs. Byrne 
State vs. Citizens’ Ins. Co... 

State vs. Doyle 

State vs. Farmers’ Ins. Co 

State vs. Hopkins 

State vs. L. & L. & G. Ins. Co 

State vs. Moore, Supt 

State vs. Woods et ea 
State ex rel. Balwin vs. Ins. Co. of 

TON Ais avin ec tcnscdiscses XVII., 
State Ins. Co. vs. Jordan..........XVIII., 
State Ins. Co. vs. Reynolds. ........... bo 
State Ins. Co. vs. Richmond 
State Ins. Co. vs. Todd 
State of Indiana vs. Briggs........ XVIIL., 
State of Kansas vs. Vigilant Ins. Co.XIV., 
State of Ohio vs.Monitor Fire Ass’n..XIV., 
State of Wisconsin vs. Farmer 
State of Wisconsin vs. Pelican 


989 


398 


495 

30 
208 
463 
625 


914 
260 


49 
365 
564 
280 


817 
371 


141 


» 270 


737 
57 


889 
619 


256 
718 
220 
594 

28 


, 528 
., 209 
., 381 
., 657 
. 699 


712 
377 


659 
276 
16 


+» 459 
., 893 


73 
234 
257 


+ 515 


+ 314 


Stebbins vs. Lancashire Ins. Co.. _-XIII,, 
Steen vs. Niagara Fire Ins. Co........ > 1 = 
Steinbach vs. Lafayette Fire Ins Co...II 
Steinbach vs. Relief Fire Ins. Co....VIIL., 
Stennett vs. Pennsylvania Fire Ins. 
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Stewart vs. Lee Mut. Fire Ins. 
Ass'n et al 

Stewart and Duffy, Trustees, vs. 
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Stewart, Gwynne & Co. vs. Factors’ 

Mut. Ins. Co 
Stitz vs. State of Indiana.............. XV., 
Stockham et al. vs. Hope Ins. Co.XVIIL., 


Stockton vs. Firemen’s Ins, Co.........X. 


Stolle vs. Actua F. & M. Ins. Co 
Stone vs. Franklin Ins, Co 


Stone vs. Hawkeye Ins. Co...........XV. 
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Stout & Co. vs. Commercial Union 
Ass’e Co 


Stout et al. vs. Yaeger Milling Co. et 


Stowe vs. Girard Fire Ins. Co.. 
Straus et al. vs. Imperial Fire Ins. 
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Strickland vs. Council Bluffs Ins. 
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Strohn et al. vs. Hartford Fire Ins. 


Strohn et al. vs. Hartford Fire Ins. Co.IV. 


Stupetski vs. Transatlantic Fire Ins, 


Esc sha Keane uenans sazctsseuvbiadenase IX. 
sc adatnice XVIL., 
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Sugg vs. Hartford Ins. Co 
Suggs vs. Liverpool & L.& G.Ins.Co.. 
Sun Ins. Co. vs. Earle et al 

Sunbury Fire Ins. Co. vs. Humble... 


XII. 


Supple vs. Iowa State Ins, Co.........X1., 782 


Supreme Lodge, K. of P. vs. 
Knight 


Susquehanna Mut. Fire Ins. Co. vs, 
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Susquehanna Mut, Fire Ins. Co. 
WO, I gd va vediciviwevccncs 
Susquehanna Mut. Fire Ins. Co.vs. 


Gackenbach et al................. XVI. 


Susquehanna Mut, Fire Ins. Co. vs. 
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Susquehanna Mut. Fire Ins, Co. 
vs. Stauffer. ae gai 
Susquehanna Mut. Fire Ins. Co. vs. 


ME tack cowsctrcsmabuebe ai pensar XII. 


Susquehanna Mut. Fire Ins, Co. vs. 
Tunkhannock Toy Co 


Sutherland vs.Old Dominion Ins.,;Co. VIII. 


Swan, Assignee, vs. Watertown Fire 
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Swarthout et al. vs. Chicago & N. W. 


Bite MR ROG nicigs en secnsssccccuuccssecvcs IX. 


XVIII. 


-XVITI. 


Sweat vs. Piscataquis Mut. Ins. Co.XVL., ¢ 


Swenson vs. Girard F. & M. Ins. Co.. 


Swenson etal. vs. Sun Fire Office... 


Tasker vs. Kenton Ins, 
Taylor vs. Phaenix Ins. Co 
Terry vs. Imperial Fire Ins, Co....... 
Teutonia Fire Ins. Co. vs. Mund et 
Texas & Pacific Ry. vs. Levi & Bro.. 
Thatch vs. Metropole Ins. Co. . 
The City of Chicago vs. Pheenix 
Pus. Ge...... 
The People vs. People’s Ins. Ex- 


ea nbs cncd citucanenivesseas XVIII. 


Thierofft vs, Universal Fire Ins, Co..X1TV 
Thomas vs. Fame Ins, Co.......... 


Thompson vs. Citizens’ Ins. Co. et 


XI. 
XVI. 
Swope vs. Jefferson Fire Ins. Co.......X. 
Tague vs. Royal Ins. Co. etal.........XV. 
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Thompson et al. vs, St. Louis Ins. Co. VIT., 


Thompson, Phenix 
Ins. Co 


Thropp vs Susquehanna Mutual 


Receiver, vs. 


PEN IO OI o 5.0 snchsenvaveksseceae VOR 
Thurston vs. Union Ins. Co. et al....X TT. 


Tibbots vs. Libby 
Titus vs. Glens Falls Ins. Co 


Towne vs. Fire Ass’n of Phila... .. XVIII. 


Towne vs. Springfield F. & M. Ins. 


Traders’ Ins. Co, vs. Farwell et al.....X J. 
OR vcsiccak es 


Traders’ Ins. Co. vs. Race et 
Traders & Mechanics’ Ins. Co. vs. 
Brown et 


Transatlantic Fire Ins. Co. vs. 


Bamberger et al................ ma VESI, 


Transatlantic Fire Ins. Co. vs. Dor- 


Travis vs. Peabody Ins. Co.. 
Trojan Mining Co. vs. Firemen 


 iicxtdunhanktencuahceiwixnnsh sane iti 
True vs, Manhattan Fire Ins. Co....XIV. 


Trustees Exempt Firemen vs. 


Turner vs. Phoenix Ins. Co........-. XIV. 


Uhrig vs. Williamsburgh City Fire 
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Ulster Co. Savings Institution vs. 
Decker et al 


Union Furniture Co., of Grand 
Rapids, Mich., vs. New Or- 
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Union Ins, Co, vs. McGookey et al.. VIII. 


Union Ins. Co, vs. Murphy 
Union Mut. Fire Ins. Co. vs. Spauld- 
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United Fire Ass’n vs. Benseman 

United Life, Fire, and Marine Ins. Co. 
vs. Foote et al 

United Life, Fire, and Marine Ins. 


Co. vs. Ins. Co. of North America. IIT. 


United States F. & M. Ins. Co. 


Tardy 


vs. 


Universal Fire Ins. Co. vs. Block..... XV. 
XIII. 


Universal Fire Ins, Co. vs. Morin... 
Universal Fire Ins. Co. vs. Weiss 
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Untersinger vs. Niagara Ins. Co........X. 


Upton, Assignee, vs. Englehart 

Upton, Assignee, vs. Jackson. 

Upton, Assignee, vs. Tribilcock 

Van Allen vs. Farmers’ Joint-Stock 
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Vance vs. Phoenix Ins. Co... 

Van Riper vs. American Central Ins, 


Van Shaick vs. Niagi ira Ins. Co...... . 
Van Slyke vs. Trempealeau Co. 
Farmers’ Mut. Fire Ins. Co.... 
Van Tuy! et al. vs. Westchester Fire 

Ins. Co 


Vette vs. Clinton Fire Ins. Co...... 


Minis cnccakierctvendune ped XVI. 
Train vs. Holland Purchase Ins. Co....V., 
Train vs. Holland Purchase Ins. Co...VI. 
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ITT. 


Van Valkenberg vs. Lenox Fire Ins.Co.IT., 
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Vilas vs. New York Central Ins. Co. VII., 440 
Virginia F. & M. Ins. Co. vs. Aiken. XVI., 138 
Virginia F. & M. Ins. Co. vs. Kloeber.1X., 354 
Virginia F. & M. Ins. Co. vs. Wells, 

ME 53 tac sacdos oreksGeenneces XVII. 
Von Genechton vs. Citizens Ins. 

Ee ere 6 
Von Wien vs. Scottish Union & Na- 
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Vore vs. Hawkeye Ins. Co........X VIII., 387 
Wakefield et al. vs. Orient Ins. Co X., 249 
Waldeck vs. Springtield F. & M. Ins. 
Waldeck etal. vs. Springtield F. & 

M. Ins. Co... = “g ae 
Wales vs. New York Bowery Fire 

RG Roca ccnuecsedceccsshasacneue XVI. 
Walker vs. City of Springfield......... IX. 
Walker vs. Farmers’ Ins. Co 
Walker vs. Linn County. ................ x, 
Walker vs. Queen Ins. Co itp 
Wallace vs. Council Bluffs Ins. Co..XIV. 
Waller vs. Northwestern Ass’e Co. 
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Walton vs. Bagley etal... 
Walton and Walton vs. Agricul- 

tural Ins. Co........ was eeeenee «ca REEs 
Warner vs. Ins. Co. of North Amer- 


Waring etal. vs. Indemnity Fire Ins. 
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Washburn vs. Artisans’ Ins. Co....... IX 
Washburn vs. Miami Valley Ins. Co. 
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Washburn vs. Western Ins. Co........ IX. 
Washington F, & M. Ins. Co. vs. 

COND ss ictensceusteceuasuéccccee Cay 
Washington Mills Emery Mfg. Co. 

vs. Commercial Fire Ins. Co. et al. XIL., 
Washington Mills Emery Mfg. Co. 

vs. Weymouth & Braintree Mut. 

Ere TW Cis os vcctaecntcncnsnsee XIII., 
Washington Mut. Fire Ins. Co. vs. 

Rosenberger et al 
Washington Mut. Fire Ins. Co. vs. St. 

Mary's Seminary 
Washoe Tool Mfg. Co. vs. Hibernia 

Fire Ins. Co 
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Watertown Fire Ins. Co. vs. 
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Watertown Fire Ins. Co. vs. Grover 
& Baker Sewing Machine Co...VITII., 
Watertown Fire Ins. Co. vs. Simons..1X., 
Waynesboro Mut. Fire Ins. Co. vs. 
CTs ais cnc cewacsasekes sseesnciccs ae 
Webb vs. Mutual Fire Ins. Co 
Webster vs. Continental Ins. Co.. 
Webster vs. Pheenix Ins. Co...... 
Webster vs. Upton, Assignee 
Weed vs. London & Lancashire 
2 SS mene & x! i 
Weeks et al. vs. Lycoming Fire Ins. 
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Weinburger et al. vs. Merchants’ 

Mutual Tams. O0....6.6....0.655. XVITII., 192 
Welsh vs. Des Moines Ins. Co....... XVI., 592 
Wenzel vs. Commercial Ins. Co. of 

COS viatins Khsinevecssane cadusa avs 
West vs. Home Ins. Co. et al........XIIL., 
West et al. vs. Citizens’ Ins. Co Wa 
Westchester Fire Ins. Co. vs. Dodge. . IX. 
Westchester Fire Ins. Co. vs. Earle & 
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Westchester Fire Ins. Co. vs. Earle & 

WSU ii ccvasscusssdcensneteneaia V. 
Westchester Fire Ins. Co. vs. Fos- 
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Westchester Fire Ins. Co. vs. 

WHEE, scsacecesnciantcncsnacnsie te Meee 
Western Assurance Co. vs. Doull 

(Canada) XVI., 
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Brown vs.Thames & Mersey Ins.Co. 
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Hazelton vs. Manhattan Ins. Co....... XI., 331 
Hearne vs. New England Mut. Ma- 

SE SE Gi bnccnensucataiddeasneses IV., 582 


Higbie et al. vs. American Lloyds. ...XII., 227 
Higgie et al vs. American Lloyds....XII., 631 
Home Ins. Co. vs. Morse et al......... IV., 68 
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New €ngland Mut. Marine Ins. Co. vs. 
PR ivaedkccqnenducimccenduadedcenas L., 138 


Northwestern Transp. Co. vs. Con- 

SE eee XIV., 826 
Northwestern Transp.Co.vs. Thames 

& Meweey Bate CO. ..00-cccccsccnccs XV., 641 
Orient Mutual Ins. Co. vs. Adams, 

OO cicvisdusceussqentassenechareend XVII, 89 
Orient Mut. Ins. Co. vs. Andrews...X VI., 634 
Orient Mutual Ins. Co.vs.The Dolphin. VI., 528 
Oteri & Bro. vs. Home Mutual Ins. Co.X., 797 
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